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PKEFACE. 



The author having for many yeats practised in 
the Mayor's Court has necessarily acquired some 
knowledge of its peculiarities. Possibly by 
reason of this fact, and also from his having 
written upon other legal subjects, it has often 
been suggested by professional friends that a 
short Manual on the practice of the Mayor's 
Court might be of service to those solicitors 
whose experience has lain more in the tribunals 
at Westminster than in those of the City. The 
idea that his notes might thus be useful to, at 
least, some part of the profession must be the 
author's apology for publishing this little book. 
And it is an apology the more needed as there is 
a complete work in existence. Por, Mr. Bran- 
don's Notes on the Fractice and Procedure of the 
Mayor* B Courts London^ and his book on Foreign 
AttachmentSf taken togethei*, contain all that can 
possibly be known or required to be known 
affecting the Mayor's Court ; and to these works 
the author refers such of his readres as wish for 
complete knowledge on the subject. But these 
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text-books are not within the reach of all, as it 
is hoped the present work will be. 

The author acknowledges the great obligation 
he has been under to Mr. Brandon for the com* 
bined learning and judicial clearness of thought 
and style found together in his two works, 
though he has endeavoured, while taking much 
of his material from that mine of information 
upon all that affects the Mayor's Court, to rely 
as much as possible upon his own experience, 
upon the lessons of his own practice, and to 
keep as clear of imitation, as he certainly has of 
rivalry, in this Manual. 



li Qresham Buildings, GuildhdU, 
March 20, 1872. 
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THE 



MAYOR'S COUKT, LONDON. 



INTRODUCTORY. 

1. Ths Cowrt and Officers. 

The Lord Mayor's Court of London is of great 
antiquity, and seems to have its origin in Anglo- 
Saxon times. Indeed, it is probably the repre- 
sentative of that primitive tribunal which must 
have been founded as soon as the men of London 
came to have any idea of self-government and 
privilege. It has gradually grown in strength 
and scope under those Charters which the citizens 
so frequently wrung out of our former kings in 
return for hard money. It is, perhaps, most 
strictly entitled "The Court of our Sovereign 
Lady the Queen holden before the Mayor and 
Aldermen of the City of London," but this 
would be merely in accordance with the theory 
that all Justice must flow from the Sovereign. It 
is, in fact, a local Court for the City of London, 
and the Lord Mayor and Aldermen are the only 
Judges named in the proceedings. But, by virtue 
of some custom of unknown origin, the Hecorderi 
a high officer of the Corporation, sits as sole 
Judge. In his absence, under a recent statute, 
the Common Serjeant may preside, or a barrister 
of seven years' standing appointed by the 
Common Council. 
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The Kegistrar, besides peifo ming all the 
duties usually beloDging to his office with regard 
to entering proceedings, &c., acts also to a large 
extent as a Judge. By a custom of London 
every day is a Court day, and so the Registrar is 
always at hand to hear applications, and is, in 
faot, a Judge in Chambers. A.uthority is given 
him by the Mayor's Court of London Procedure 
Act 1857, s. 41, to transact all the business of 
the Court except trials. This applies to whatever 
powers have been added to the Court by other 
statutes; and under the Debtors' Act, 1869, sum- 
monses for commitments are heard, and orders 
granted by the Registrar in open Court, he then 
acting as Deputy Judge under sec. 6 of the 
Debtors' Act. 

There is also a Deputy Registrar, who has 
most of the powers of the Registrar himself, and 
facilitates business considerably. 

The Serjeant at Mace is, in other words, the 
Sheriff for this Court. He serves attachments, 
levies executions, and executes warrants of com- 
mitment ; and, in fact, carries out the process of 
the Court. 

With regard to counsel an^ attorneys, there is 
now nothing peculiar to remark. Counsel have 
exclusive audience in Court, and attorneys are 
under the direction of the Court, and both are in 
all other respects the same as if at Westminster. 

2. General Powers of the Court, 

The complete jurisdiction of the Mayor's Court 
may be shortly divided, for convenience in 
writing, into that which it has by custom, and 
that which it has jcceived by statute. Its cus- 
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toraary jurisdiction is exclusive and concurrent. 
The main branch of its exclusive jurisdictioa 
consists of that customary law known as Foreign 
Attachment, and upon which important subject 
we shall speak at length in later chapters. It 
has also exclusive jurisdiction over several matters 
entirely local and founded upon city customs. 
They are of little importance, seldom arising in 
practice, and including, among others, disfran- 
chisement, apprenticiality, sequestration, feme 
sole merchant, &c. The concurrent customary 
jurisdiction must be again divided into that at 
Equity and that in Common Law. Though but 
seldom employed, the equitable power of this 
Court is, in ordinary suits, the same as that of the 
Court of Chancery. Tt can, moreover, be used to 
discover property of a garnishee under attach- 
ment, should this be necessary ; and, if required, 
injunctions are granted to stay proceedings on 
the other side of the Court. The concurrent 
Common Law customary jurisdiction of the 
Court may be considered as to its subjects, its 
amount, and its locality. In all personal actions 
of contract and tort, it has the same powers as 
the superior Coui^ts. It can also adjudicate upon 
ejectments, but not in actions of replevin. With 
regard to amount, there is no limit, but here 
several statutes come in, and affect the question 
of costs where the sum recovered is below certain 
limits. 

By the Mayor's Court Act, 1857, sec. 11, no 
costs are allowed without a special order, where 
the judgment does not exceed £5 ; and by the 
County Courts Act, 1867, sec. 29, no costs on 
verdicts in Courts similar to and including this 
Muyor*s Court, can be awarded under £10: ex- 
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ceeding the amount defendants would be liable for 
in such County Courts on a similar verdict. In 
practice this is a smaller loss to plaintiffs than it 
appears to be, as, coun^^el being essential in this 
Court, his fee is necessarily allowed and added 
to the County Court allowance of 158. to the 
attorney and the County Court percentage. The 
amount chargeable against a defendant between 
£5 and £10, on a verdict, amounts at least to 
half the ordinary costs on the lowest scale, under 
£10. 

The next question is as to locality, and this is 
the most important point in considering the juris- 
diction of the Court, going, in fact, to the very 
root of its power and its progress. 

In its origin, and for many years afterwards, 
no one can deny that the Mayor's Court was a 
local tribunal, having jurisdiction only within 
the clearly-defined limits of the City of London 
and its liberties. This is what we may call the 
natural way in which justice is administered, and 
it takes a people many ages to arrive at the high 
civilised idea of a tribunal for the whole country 
— of a superior Court, in fact. But when the 
Courts were established at Westminster there 
was still more necessity that the local Courts 
should continue local, and not interfere with the 
supreme jurisdiction. It was an old privilege of 
the citizens of London to have their causes tried 
in their own Court, but this is only another 
proof of its strictly local jurisdiction. It is clear 
that formerly, in ruder times, it was always 
necessary for the persons themselves to be within 
the limits of the Court's local power before it 
could adjudicate. The growth of commerce, and 
a more artificial mode of life, together with that 
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tendency to enlarge its power which seems 
inherent in every tribunal, has rendered this 
actual presence no longer needful, and it is clear 
now that neither of the parties need reside or 
carry on business within the City to give the 
Mayor's Court jurisdiction over a cause between 
them. But this Court, being an inferior and a local 
Court, something is necessary, or there would be 
no difference between it and the superior tri- 
bunals at Westminster. It is, we believe, clear 
law that some part of the cause of action must 
have arisen within the City, though a very small, 
and often, perhaps, a somewhat imaginary part 
has been held sufficient. It has been decided 
that the Court has jurisdiction over contracts 
made within the City, though the work under 
them be done out of it. In actions upon goods, 
if the order be received within, though the 
delivery be without the City, that is sufficient. 
And also conversely, if the goods be delivered 
within, though the order has been without the 
City. It has also been held that a mere promise 
within the City to pay an account contracted 
elsewhere, the amount being mentioned, is 
sufficient to support an action in the Mayor's 
Court, on accounts stated, or a promise to pay 
a particular account within the like limits. 

By the Mayor's Court Procedure Act, sec. 12, 
it is provided that ** where the debt or damage 
claimed in any action shall not exceed the sum 
of fifty pounds, no plea to the jurisdiction shall 
be allowed, provided the defendants or one of the 
defendants shall dwell or carry on business 
within the City of London or the liberties thereof 
at the time of the action brought, or provided the 
defendants or one of the defendants shall have 



d by Google 



14 THE ]CjkT0R*8 COURT, LONDON. 

dwelt or carried on business at some time within 
six months next before the time of the action 
brought, or if the cause of action, either wholly 
or in part, arose therein." 

These last words do not settle what is part of 
a cause of action, and this question, therefore, 
becomes one of law upon the cases decided. By 
sees. 13 and 14 of the above Act the Court may 
order plaint to be served out of the jurisdiction 
' upon an affidavit that the cause of action arose 
within. 

It was formerly the rule in the Mayor's Court, as 
it is still in other Courts, that a plaintiff averring 
jurisdiction should prove it. But as it was thought 
better to discourage in every possible way objec- 
tions to the jurisdiction of the Court, it was pro- 
vided by the 15th section of the Mayor's Court 
Procedure Act that the defendant must specially 
plead a want of jurisdiction, or he could not 
afterwards take advantage of the Plaintiff's in- 
ability to prove any. Moreover, he must plead 
''that the supposed causes of action, and each 
and evert/ of them, arose out of the jurisdiction ;" 
80 that to succeed he must show negatively that 
not the least part of the cause of action arose, 
constructively or otherTVise, within the City of 
London. When he has done all this, the plain- 
tiff's action fails, and though thus proved to have 
been improperly begun, each party pays his own 
costs, and the defendant will probably never 
again plead to the jurisdiction of the Mayor's 
Court. 
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PART I. 



pra.cticb and procedure in ordinary 
Actions. 



CHAPTER I. 



Plaintiff* s Froceeding» to Trial. 

The commencement of an action in the Mayor's 
Court is by entering a plaint, which is filing a 
precipe, giving upon a printed form the names 
of the parties, the amount claimed, and the 
plaintiff's attorney's name and address. This 
being presented to the office of the Court, a copy 
of action is sealed and given out for service. 
This action repeats the contents of the praacipe, 
but adds a notice that the defendant must appear 
within eight days of service, or judgment will 
go by default. It also contains some particulars 
of the plaintiff's claim ; which is practically the 
same as the special endorsement on an or£nary 
writ of summons. 

This sealed copy itself is then personally served 
on the defendant, but in default of personcd ser- 
vice an order for substituted service can be ob- 
tained of the Registrar, on affidavit, as in the 
superior Courts^ but more easily and at less cost. 

Where the action is against a defendant out of 
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the jurisdiction of the Courts an affidavit must 
be made by the Plaintiff, or any other person 
able to depose that the cause of action arose 
within, or stating facts that give jurisdiction ; 
and upon this the Court will make an order for 
service in any part of England or Wales ; a copy 
of which order must be served with the sealed 
action personally on the defendant. 

By the application of the summary Procedure 
on Bills of Exchange Act, 1855, to the Mayor's 
Court a plaint may be issued in the same way as 
a writ in the Superior Court. It gives, there- 
fore, twelve days, including day of service, for 
appearance, instead of eight clear days ; and the 
defendant cannot appear without an order, which 
will only be granted where some defence on the 
merits is shown to the satisfaction of the 
Begistrar. The service of this form of plaint is 
the same as in ordinary cases. But about this 
there is one peculiarly important difference, for, 
as the affidavit of service upon which plaintiff can 
sign judgment by default, alleges that the plaint 
was served '^ within the jurisdiction of the 
Court," it cannot be served without that juris- 
diction. The use of this summary process upon 
bills of exchange is, therefore, confined to the 
City of London, as the Mayor's Court cannot 
enforce an order for service beyond their jurisdic- 
tion in cases under these powers given them by 
statute, as they can in ordinary cases. The 
declaration here is the same as usuaJ, being either 
framed as in the superior Courts or in the cus- 
tomary Court of concessit solvere. 

If the defendant does not appear, and give a 
formal and sealed notice that he has done so to 
the plaintiff's attorney, final judgment is signed 
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in default, and without searching for appearance, 
after eight clear days from service ; and execution 
can be issued immediately. The costs are marked 
at the Court on the judgment at the time it is 
signed, and require no taxation. 

Though in this Court the defendant has eight 
clear days for appearing —that is, eight days ex- 
clusive of the day of service — yet where the 
eighth day is a Sunday or holiday, the defen lant 
should appear on the previous day, as plaintiff 
may sign his judgment at the opening of the 
office at ten o'clock on Monday morning, and at 
the same time issue execution. Tet if notice of 
appearance be received before judgment is signed 
it cannot be disregarded. 

Immediately after the defendant's appearance, 
though within the eight days, the plaintiff may 
declare ; but if only one of several defendants 
has appeared, he cannot do so until the others 
have placed themselves in the same position, or 
judgment has been signed against them in de- 
fault. 

With regard to the form and substance of the 
declaration, the same rules apply as in the 
superior Courts, and the short precedents given 
in Schedule B of the Common Law Procedure 
Act, 1852, can be used. But perhaps that most 
frequently employed in actions in this Court is 
the customary Count sur concessit solvere^ of which 
a printed form may be obtained at the office. As 
to the effect of this declaration, Mr. Brandon 
says:— "It is not now safe to consider it iany 
more than a general indebitatus assumpsit count, 
embracing all debts and demands of a liquidated 
nature, including bills of exchange and promis- 
sory notes, whatever the position of the parties 
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may be to those instruments." This, though a 
pretty wide definition, is much narrower than 
former ones have been, and we would suggest 
that care should be taken in using a count which, 
from its very ease and general application, may 
lead to error. 

At the same time that the declaration is pre- 
pared the plaintifiTs attorney should also make 
up particulars of demand, if such particulars can 
be put in three folios. Where, to be exact, they 
would be longer, he can make such a statement of 
his claim as will go in that space. The special en- 
dorsement or particulars that have been already 
delivered by the plaintiff are not binding upon 
him, but if they be so misleading as that they 
may have prevented the defendant from settling 
before, and he do pay on the delivery of other 
and better particulars with the declaration, then 
he will only be liable to pay the costs of the 
action and service. 

The copy declaration is served in the ordinary 
way. It may be endorsed with a demand for 
plea, or this may be delivered separately. The 
demand is essential, as no judgment can be 
signed, for want of a plea, without it. It is a 
four- day demand, reckoning the time exclusive 
of the day on which it is made. 

Upon receiving the defendant's plea the plain- 
tiff need only make up his record, adding the 
similiter, and enter the cause for trial, and give 
notice to the defendant's attorney that he has 
done so. No further joinder of issue or notice 
is necessary. But if the defendant has demanded 
a replication the plaintiff must reply within four 
days, or suffer judgment for want of prosecution. 
The plaintiff may obtain time to reply when 
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necessary, in the same way as the defendant ob- 
tains time to plead. 

The record consists, as in superior Courts, of 
an engrossment upon parchment of all the 
pleadings under their respective dates ; and either 
party may enter the cause for trial after issue is 
joined. The tinie for entering is between eight 
and twelve days before, and exclusive of, the day 
appointed by the Court for hearing causes. 
Kotice must be given to the defendant of the 
' entering, and he must therefore have not more 
than twelve or less than eight days' time given 
him to prepare for the trial. The rule already 
once mentioned applies here as elsewhere, so 
that, should the eighth day he a Sunday, notice 
must be given ou the Saturday. If the defendant 
is under terms to take short notice of trial, this 
means a four-day notice, exclusive of the day for 
hearing. The notice of trial need be in no parti- 
cular form, but it must be clearly expressed so 
as not to be misunderstood by the defendant 

Both plaintiff and defendant are at liberty to 
give a countermand of their notice of trial, as is 
the practice in the superior Courts. This coun- 
termand must, in ordinary cases, be at a time not 
within three days of that appointed for trial. 
Where short notice has been given then it must 
be not later than the second day before the day of 
trial, reckoning the time here, as in all other 
places, exclusive of that day itself. 

A point of practice peculiar to this Court is 
that where the defendant is under short notice of 
fcrial, plaintiff must, nevertheless, enter the cause 
pythe last day — that is, eight days before the 
trial — without waiting for the plea ; and should 
the action be settled before the defendant pleads. 
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the costs of entering will be allowed to the 
plaintiff. 

Entering a cause per proviso is also peculiar to 
this Court, and we cannot do better than quote 
from Mr. Buandok'b clear explanation of this 
point of practice* : — 

" After a cause has been at issue ten days, or 
after a Court has elapsed for which the plaintiff 
might have entered it for trial, and has not done 
so, although the day for setting it down was 
within ten days after issue, or if he have set it 
down and countermanded it, the defendant may 
set it down for trial at the following Court per 
proviso, and give notice thereof in the same 
manner as in the case of a plaintiff.'' 

It may be useful to mention here that notices, 

* orders, &c., not requiring personal service, may 

in this Court be sent by post, so that they would, 

in the ordinary course, be received by the other 

party before six o'clock in the evening. 

We may also notice that, unlike the writ of 
summons, the plaint in this Court requires no 
renewal, and can be served at any distance of 
time. 

* Notes of Practice of the Mayor's Court, London, 
p. 38. 
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CHAPTER II. 



The Defendant^ i Prooeedinga to Trial. 

The time the defendant has to appear after he 
has been served with a sealed copy of an action 
has been fully explained in the last chapter. An 
appearance is entered by filing in the Mayor's 
Court office a simple form like that used in the 
superior Courts, with an order to appear where it 
is granted, under the Summary Procedure on Bills 
of Exchange Act, but there is added this important 
peculiarity, that the defendant must serve on 
the plaintiff's attorney a notice that he has so 
appeared. This notice must, moreover, have been 
sealed by the Court at the time the actual appear* 
ance was entered. Should the defendant appear 
without sending this notice, or should he send a 
notice not sealed, the plaintiff would be entitled 
to disregard it and sign judgment. It is important 
to observe here that should the defendant intend 
to plead to the jurisdiction of the Court, which 
can only be done in person, he must begin by 
appearing in person, and not by attorney. This 
is a rule of the Mayor's Court. What it is 
founded upon we do not know, except that there 
seems to be some curious theory that a plea to 
the jurisdiction, more than any other, is a per- 
sonal right. As there is in this Court no search- 
ing for appearance required, the service of the 
sealed notice is very important, for at the expira- 
tion of the eight days the plaintiff is entitled to 
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sign final judgment, which it is difficult and ex- 
pensive to set aside. These notices may be sent 
by post if posted in time to be received by the 
plaintiffs attorney before seven in the evening. 
It will be seen from this that it is very risky to 
rely on appearing early in the morning of the 
day after the last, for the appearance being of no 
effect until notice served, the plaintiff may easily 
sign his judgment between the actual appearance 
and the intended service. It should be borne in 
mind also that by the computation of time in this 
Court, where defendant is served with an action 
on a Saturday, his eight days' allowed for appear- 
ing will expire on the following Saturday at two 
in the afternoon. A defendant entering an 
appearance in person must give with it an address, 
which should be true. Without an address it 
will not be received, for it is necessary that the 
plaintiff should know where to leave documents 
for the defendant in the cause which do not re- 
quire personal service. 

The legal effect of the appearance is to waive 
whatever may have been irregular in the service 
of the action. At any time within the eight 
days allowed for appearing the defendant may 
apply for an order to stay proceedings upon pay- 
ment of a less sum than that claimed, or for fur- 
ther particulars than the action gives of the 
plaintiff's demand, or for his address. 

Should a defendant desire to force on a plain- 
tiff who does not immediately declare, he may on 
the second day of his appearance and notice serve 
the plaintiff with a demand for a declaration in 
four days. If the plaintiff should not declare 
within this time or any extended period that he 
has obtained in the ordinary way, the defendant 
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may sign his judgment of nonsuit for want of 
prosecution with all usual costs. 

The defendant need not plead except upon de- 
mand, but such a demand is generally endorsed 
upon the plaintiff's declaration, though it may be 
served afterwards separately. The time given is 
always four days, but that can easily be extended 
by order of the Court upon an application which 
has been served upon the plaintiff's attorney. 
This is made returnable between 12 and 2, and 
must be- for the day before the time expires, as 
the mere notice of application is not a stay of 
proceedings. But where the time has run close, 
the Court will, upon an ex-parte application 
showing some reason, make it returnable at 10 
to save a judgment. This summons, unlike those 
of a superior Court, costs nothing, and the order 
is only a shilling. 

With regard to the form of the plea in the 
Mayor's Court, there is one important peculiarity 
to be remembered. Every plea must be signed 
by the defendant's attorney with his address, or, 
should the defendant have appeared in person, by 
the defendant himself, also with his address. 
This signing is essential to the validity of the 
plea, and any plea delivered without it may be 
treated by the plaintiff as void, and as of no 
effect to prevent his having judgment and execu- 
tion. But if the plaintiff reply or take issue on 
such an incomplete plea, he cannot afterwards 
take advantage of the objection. According to 
the practice in all Courts, the plea must be dated 
on the day of its delivery, but a defendant can 
only withdraw his plea on obtaining the plaintiff's 
consent, or if this be refused, by leave of the 
Court. 
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As to pleading several matters, the Mayor's 
Court practice is here, as elsewhere, very simple 
and satisfactory. The defendant has a right to 
plead whatever pleas he likes, without an order 
to do so ; but the plaintiff may apply to the 
Court — that is, the Registrar in chambers — to 
have whatever plea he may show to be embarrass- 
ing struck out and disallowed. But to demur as 
well as plead leave of the Court must be ob- 
tained^ 

The rules that affect pleading in the superior 
Courts are by the Order in Council affecting the 
Common Law Procedure Act applied to the 
Mayor's Court ; and all pleas used there can be 
also here. But there are one or two peculiarities 
that require especial mention. 

The plea to the customary count of concessit 
solvere must be ** never indebted," which puts in 
issue all the matters of fact that form the foun- 
dation of the plaintiff's case. But any matter 
that acts by way of confession and avoidance, 
such as payment, set-off, statute of limitation, or 
bankruptcy, must, as in the superior Courts, be 
pleaded specially. This is, in fact, contained in 
a general rule, which was issued by the Mayor's 
Court, and is as follows : — 

As to the Plea qf Nunquam Indebiiattis to Count of 
Concessit Solvere. 

" That the plea * never was indebted * shall be used 
in the said Court to the customary count sur concessit 
solvere, and will operate aa a denial of those matters of 
fact from which the liability of the defendant arises — 
exempli gratid, in actions for goods bargained and 
sold, or sold and delivered — the plea will operate as a 
denial of the bargain and sale, or sale and delivery, 
in point of fact. In the like action for money had 
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and received, it will operate as a denial both of the 
receipt of the money and of the existence of those 
facts which make such receipt by the defendant a 
receipt to the use of the plaintiff; and on bills of 
exchange and promissory notes the drawing, making, 
or indorsing, or accepting : but if the defence be for 
other matters, as not presenting or not giving notice 
of the dishonour, or no consideration, notice thereof 
must be given of such defence with the plea, but 
such defences as bankruptcy, or statute of limitation, 
&c., must be pleaded.^' 

A set-off may be pleaded here in the same way 
as in the superior Courts ; aod sees. 20 and 21 of 
the Common Law Procedure Act which affect 
this plea are applied to the Mayor's Court. Par- 
ticulars of the set-off should be delivered with 
the plea, and on a defendant failing to do so the 
plaintiff can apply to the Registrar for an order 
for the same. This order will mention some 
specified time within which the particulars must 
be delivered to entitle the defendant to use his 
set-off at the trial. Such an order having been 
rendered necessary through the defendant's neg- 
lect to give particulars with his plea, he will not 
be allowed any costs as to the application, order, 
or particulars. 

Payment into Court may also be pleaded here 
in the same way, and in the same actions as at 
"Westminster, but the actual proceeding is sim- 
pler. The sum admitted to be due by the defen- 
dant is paid to the Eegistrar, and a receipt for 
the same is marked by him on the margin of the 
plea. The paying out of money is also more 
easily done than in the Superior Courts, for it is 
paid to the plaintiff's attorney in person without 
the necessity of first obtaining plaintiff's signa- 



d by Google 



26 THB mayor's court, LOHDOlf. 

ture to a written authority. The effect of a 
payment into Court, under plea, seems to be the 
same as in the Common Law Courts, as to appli- 
cation and costs. 

The plea to the jurisdiction has been partly 
commented upon in speaking of the general 
powers of the Court, and to which, in order to 
prevent repetition, we refer the reader in the first 
place. 

By the Local Act affecting the Mayor's Court it 
is specially provided that the question of the 
Courc's jurisdiction can only be raised by plea : 
so that even where a plaintiff has averred juris- 
diction, the defendant cannot deny it under a 
general traverse, but must, in fact, plead it 
specially. More than this, he must plead it alone, 
for if it were joined with other pleas, these would 
admit the jurisdiction which that denied. There- 
fore a plea to the jurisdiction, which must be by 
itself, operates as an admisoion of the plaintiff's 
cause of action ; and if the defendant fails on that 
plea the plaintiff recovers a verdict for the amount 
claimed. The Court may indeed amend ; but, if 
that be done at all, it is only on payment of all 
costs, and, therefore, as Mr. Brandon most justly 
observes, "it behoves a defendant to be careful, if 
he have any defence to the action, how he plead 
to the jurisdiction." 

Besides the requisites mentioned there are 
others of equal importance. The plea must be 
personally pleaded by the defendant, and signed 
with his own name and address. It can neither 
be pleaded nor signed by an attorney. It must 
be supported by an affidavit, made either by the 
defendant or some competent third person, that 
the plea is true in substance and in fact; and this 
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affidavit must have been sworn on some day after 
the date of the delivery of the plaintiff's declara- 
tion. This affidavit is essential to its validity, 
and without it the plaintiff can sign final judg- 
ment for want of plea. A plea to the jurisdiction 
must, unlike any other, be pleaded without any 
demand from the plaintiff, but within four days 
of the declaration being delivered. 

The necessity for a defendant's pleading per- 
tonally to the jurisdiction is upon the supposi- 
tion that it is a plea in abatement. But in the 
recent case of Mallett v. The Mil I wall Dock 
Company (6 Zcmv Journal 'Notes, C.P. 106), it 
was decided that a plea to the jurisdiction was 
issuable, and therefore a plea in bar. If this be 
so it can be pleaded by attorney, and need not be 
verified by affidavit, as we have stated above to 
be requisite to its validity, where we have con- 
sidered it, agreeably to the Mayor's Court 
authorities, as a plea in abatement. 

The form of the plea will vary according to 
the amount claimed in the action, for there is a 
material difference in this respect if the sum sued 
for be above £50, or £50 or under. 

As to actions for £50 and under, it is provided by 
sec. 12 of the Mayor's Court Act no plea to the 
jurisdiction shall be allowed if the defendant or 
one of the defendants dwelt or carried on busi- 
ness within the City or liberties, either at or six 
months before the time of action brought, or if the 
cause of action, either wholly or in part, arose 
therein. The form of plea used in such a case, 
when the claim is for £50 or under, contains an 
explicit denial of each of these three positions, 
and mast be accompanied with an affidavit that 
such negative assertion is true. 
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In cases where the action is for a sum above 
£50 these particular denials are unnecessary, as 
the Act does not apply. But the plea to be used 
still contains the opening and operative words, 
that " the supposed causes of action, and each 
and every of them, acorued to the plaintiff out of 
the jurisdiction of this Court." This must, as 
already stated, be supported by affidavit of truth 
in substance and in fact, but can only be decided 
upon evidence before a jury, and the legal con- 
struction put upon such evidence by the Judge. 
If a part of the cause of action, though only for a 
few shillings, did arise within the City, the defen- 
dant cannot safely plead to the jurisdiction, for 
he cannot with such a plea pay the sum ad- 
mitted into Court, and he can only support his 
plea by an affidavit which states it to be true 
that no part whatever of the plaintiff's cause of 
action arose within the limits. 

It may be well to remark generally with 
regard to pleas to the jurisdiction that under 
them each party must, in any event, pay his own 
costs, and that the Mayor's Court being so simple 
and so satisfactory a tribunal for the trial of 
ordinary causes, it will be doubtful policy for a 
defendant to use such a plea even when sure of 
success, for his cause will be as well and as 
patiently heard in this Court as in any other in 
the kingdom. He can have the assistance of 
experienced counsel and attorneys, and he will 
find — and this we feel bound to say, as speaking of 
our own knowledge — that from the Judge himself 
to the lowest officer the whole Court is ever 
actuated by justice, kindness, and courtesy. 
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CHAPTER III. 



Evidence^ Trials and References. 

Tr may be said generally that, with regard to 
obtaining, compelling, and giving evidence, the 
same rules apply to, and the same law affects, 
the Mayor's Court equally with the Courts at 
"Westminster. 

Interrogatories may be submitted by either 
side, and orders may be obtained of the Court 
for the examination of witnesses, even though 
they be unwilling, before the Kegistrar. With 
regard to this the reader may consult sec. 25 of 
the Mayor's Court Act, which is given in the 
appendix. 

The provisions of the Common Law Procedure 
Act, 1854, with regard to delivering interroga- 
tories to the opposite party, apply to the Mayor's 
Court. 

Sec. 26 of the Mayor's Court Act provides for 
the appointment of a commission to examine wit- 
nesses when this is necessary. 

I^otices to inspect and admit are given in this 
Court in the same way and with the same effect, 
as to costs and otherwise, as in the superior 
Courts : the practice generally is the same, and 
the provisions of the Common Law Procedure Act, 
1852, upon this subject are applied to the Mayor's 
Court. 

The usual notice to produce may also be given, 
and if served within a sufficient time before the 
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trial, will entitle the party so doing to giye 
secondary evidence if the documents called for be 
not produced. The question of the sufficiency 
of the notice and of the time will be decided by 
the Judge. The usual affidavit as to service may 
be made by a clerk as in the ordinary way. It 
has indeed been thought that a verbal notice to 
produce may be sufficient, but, as Mr. Brandon 
says, ** this cannot be considered a safe course.'^ 

The powers given to the Courts under the 
Common Law Procedure Act, 1862, with regard 
to the production and inspection of documents and 
property, apply to the Mayor's Court. 

Sec. 50 of the Common Law Procedure Act, 
1854, is also applicable here, and under it the 
Court can, upon application supported by the 
usual affidavit, order either party to answer on 
affidavit any question put to him as to the posses^ 
sion or custody of any document to the discovery 
of which the party so applying is entitled, and 
may make such further order on the matter as it 
may think fit. 

Subpoenas ad testificandum or duces tecum 
are issued under the seal of the Mayor's Court 
from the Registrar's Office, and may be had 
immediately after the cause is at issue. The 
practice as to service of them, and the duties and 
liabilities of witnesses summoned under the 
same are in no respect different from those of 
the superior Courts, and therefore need no further 
comment. 

Trials in the Mayor's Court are conducted in 
the same manner as at Westminster, with regard 
to Judge, jury, the exclusive audience of 
counsel, their speeches, power of reference, 
stamping documents, and other the ordinary 
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incidbnts. But the practice as to andefended 
causes is somewhat different. The notice of 
trying a cause undefended, which in the superior 
Courts a plaintiff may give a defendant, is not 
allowed here. But at the sitting of the Court 
the whole list of causes put do^n in the day's 
paper is read over by the officer, and those are 
taken first in their order as undefended where 
neither the defendant answers for himself nor 
counsel of his behalf. But those cases in which 
the defendant does so answer retain their place 
in the list, and come on in their order after the 
undefended causes which have been in this way 
found in the day's paper. Prom this method of 
calling out the whole list it follows that care 
should be taken by plaintiffs as well as by de- 
fendants to be in Court at its sitting, for if 
neither the plaintiff, his solicitor, nor counsel 
answer in the cause it will be struck out. The 
Court is unwilling to repair the effects of neg- 
ligence either in plaintiff or defendant by 
reinstating the cause or trying it once again, and 
should this be done it will only be on tetms and 
with costs. An order for these costs of the day 
can be obtained by an ordinary application to the 
Eegistrar, and where it appears on a cause being 
set down for trial^that they have not been paid 
the Court will, on'application, order the same to 
be struck out unless lituch costs are paid within a 
given time. 

As is the case in all Courts, parties may by 
mutual consent refer their cause to arbitration, 
even just befere the trial is coming on if the jury 
be not sworn ; if after, then with the approval of 
ihejudge^ But compulsory references can also 
be obtained, for the sections affecting this in the 
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Common Law Procedure Act, 1854, have been 
all applied to the Mayor's Court. These powers 
work very beneficially for plaintiffs suing for 
accounts, saving them much trouble, time, and 
expense. Keferences are mainly used in cases 
where defendants have appeared, probably in 
person, and have pleaded never indebted to gain 
time, as the next sitting of the Court may be 
a month off. The practice is very simple. If 
there be any evidence at all of an account be- 
tween the parties, and this there must generally 
be in trade debts, the plaintiff applies to the 
Registrar for an order of reference. Unless the 
defendant can show some substantial reason 
against it, such an order is granted, and an ap- 
pointment obtained to take the case on arbitra- 
tion before the registrar So that by these simple 
and inexpensive proceedings the plaintiff obtains 
an award in a very short time, and the defendant 
pays much less costs than on a trial, while the 
arbitration itself is conducted by the Registrar or 
his deputy with all patience and fairness. 
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CHAPTER IV. 



Judgment^ JExecution^ Discontinuance, Sfc. 

On the ninth day after personal service of action, 
although the eighth day he a Sunday or holiday, 
or on the expiration of time given under an order 
to proceed, or on the 12th day, where the action is 
on a hill of exchange : under the Bills of Exchange 
Act, the plaintiff is entitled to final judgment in 
default, unless he has received a sealed notice 
that defendant has appeared, For this purpose 
the record is entered up, and an afidavit of ser- 
vice filed with a judgment docquet on which the 
allowed costs are markedin the Kegistrar's Office 
without taxation, and execution may he issued 
at once. 

"When the service is beyond the limits of the 
City of London the affidavit of service must also 
prove service of a copy of the order with the 
action, and the original order should be annexed. 

Where the service has been effected at some 
distance in the country, the usual practice is now 
to prove such service by statutory declaration 
made before a justice of the peace, as Commis- 
sioners have no power to take oaths for this 
Court, and affidavits taken before magistrates re- 
quire to be attested by an official seal, or the 
signature to the jurat itself proved by another 
affidavit sworn in the Mayor's Court, London. 

Where appearance has been duly entered and 
the required notice given, and the plaintiff &as. 
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with his declaration, demanded a plea, he can, on 
the fifth day, after its delivery sign judgment /or 
want of a plea. But it must be remembered 
that here, if the fourth day fall on a Sunday or 
holiday when the office is closed, defendant has 
the whole of the following day. 

If the plea be withdrawn, judgment may be 
signed in the same way, only that the words " on 
withdrawment of plea," are put instead of " for 
want of plea." In these cases the costs are 
taxed under a one day notice as in the superior 
Courts. 

Judgment on a rule to stay is signed in the 
same way as that in default of appearance, but 
the original rule must be filed. The costs are 
marked at the time : Qs. 6d. under £20, 15s. 
4d. on larger sums, and execution can be issued 
at once. 

A judgment for want of prosecution is easily 
obtained in the Mayor's Court, as the process of 
forcing on the plaintiff is very simple. On the 
second day after his appearance defendant can 
demand a declaration, and, if none be delivered 
within four days, sign judgment. Again, after 
pleading, unless the plaintiff reply next day, the 
defendant can make a similar demand, and in^ 
default sign judgment in the same way for want 
of replication. The costs have then to be taxed 
in the ordinary way, and before the last Debtor's 
Act, the defendant could, however small the 
amount sued for, have taken the plaintiff in 
execution upon a ca, sa. He can now issue a fi. 
/«., or summon the plaintiff under the above Act 
on a judgment summons. 

Interlocutory judgment is signed in the 
game way as at common law, and the cause 
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then set down for trial to assess damages, or an 
order obitained from the Kegistrar for this pur- 
pose under the Common Law Procedure Act, 
1852. 

After trtal judgment quickly follows. The 
party succeeding can give the usual notice to tax 
costs on the same day as the cause is tried, and 
where the claim is under £20, and no leave to 
move reserved, execution may be issued the day 
after taxation, or, by leave of the Eegistrar or 
his deputy, the same day. But where the debt 
exceeds £20 execution cannot be issued until 
the third day after the verdict, the opposite 
party having two days time within which to appeal 
under the Mayor's Court Act. All proceedings 
upon the postea are the same as in the superior 
Courts ; the party succeeding has a right to the 
record, and judgment is signed in the ordinary 
way by filing a docquet at the Registrar's Office. 

Executions are issued against property within 
the limits of the City directed to the Serjeant-at- 
Mace, who has all the powers and duties of a 
sheriff for this purpose, and whose fees, though 
lower, are regulated in the same way. He may 
be ruled to return a writ in the usual manner, 
but where no formal return is required the com- 
mon practice is to give him notice of an applica- 
tion to the Court regarding his proceedings. 

Where a defendant resides out of the City it 
is necessary to remove the judgment into a 
superior Court in order to get an effective^, fa. 
This is done in a very simple way by getting the 
record certified by the Registrar or his deputy, 
and making an affidavit on a form supplied by 
the office that the judgment remains unsatisfied. 
This affidavit, with a preecipe for execution, also 
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obtained at the Mayor's Court, is then filed in 
that superior Court selected by the practitioner. 
The attorney's costs on this are allowed at a 
guinea (the disbursement being 68.). A special 
form for this purpose, sold by law stationers, is 
then prepared, seeded like an ordinary^. /<»., and 
lodged with the sheriff of the county where the 
defendant's effects are believed to be. 

As before observed, in the city a fi, fa, may at 
once be lodged with the Mayor's Court officer, 
the Serjeant-at-Mace ; but all judgments can as 
a matter of right be removed at any time. We 
believe this is done occasionally even where the 
debtor's effects are to be found within the limits 
of the City and of the Court's iurisdiction. By 
this means, after the costs of the removal have 
been added, the larger fees of the Sheriffs of 
London may also be incurred. 

All judgments removed into the superior 
Courts have the same effects as judgments 
originally signed there, eo that if they be 
registered in the Common Pleas and execution 
lodged, they equally bind the debtor's lands. 

A plaintiff can withdraw at any time from an 
action he has commenced by merely filing a with- 
drawal, or he may discontinue by rule obtained as 
of course. If notice of the former, or a copy of 
the latter be served upon the defendant before 
service no costs are payable ; but if after appear- 
ance plaintiff must discontinue on rule made 
ex parte, and pay costs. These costs are marked 
on the rule, and if before declaration delivered 
are 15s. 8d. if the debt be under £20 ; if above, 
19s. 2d. ; where defendant has demanded a decla- 
ration 3s. and 48. respectively are added. These 
costs 80 marked at the office must be paid within 
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twenty-four hours, or defendant may make up 
the record and sign judgment for the costs so 
allowed, with the costs of judgment and issue 
execution thereon. Where plaintiffs discontinue 
after plea, defendant's costs are taxed in the 
ordinary way. 

Itules to stay in this Court are much used as 
having precisely the same effect as Judges 
orders in the superior Court ; still, being con- 
sidered as made by the Court, and not by the 
Judge, they are exempt from the inconvenient 
necessity of filing, and therefore cannot be adver- 
tised in the trade journals. Even before appear- 
ance, and at any time after, defendant can sign a 
consent to whatever terms as to payment of debt 
and costs he may agree upon with plaintiff, who 
upon that obtains a rule as of course. Where 
defendant does not appear by attorney some wit- 
ness is necessary to his signature of the consent. 
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CHAPTER V. 



Removal of Oames, Appeals, and Error, 

By sec. 52 of the Mayor's Court Act no cause 
shall be removable from that Court save by writ 
of certiorari or Judge's order. Regarding these 
removals before judgment there is a difference in 
cases above or below £50. By sec. 16 of the 
above Act a defendant wishing to remove an 
action to a superior Court when the claim does 
not exceed £50, must become bound with two 
sureties in a sum sufficient to cover debt or 
damages and costs, unless he obtain a Judge's order 
for the removal, when such will not be required. 
When a defendant wishes to remove a cause not 
exceeding £50, notice must be given of his inten- 
tion to the plaintiff's attorney, containing the 
names of two householders whom he offers as his 
sureties. This must specify some time two days 
after between 12 and 2, when all parties can 
attend before the Eegistrar, and if he be satisfied 
that the sureties are good, after hearing the 
plaintiff's attorney's objection, they will then 
enter into their recognisance in a' sufficient sum. 
But in all cases over £50 a defendant can of 
right issue a writ of certiorari to remove the 
cause to a superior Court if he comply with 
sec. 17 of the Act, which provides that the writ 
shall be lodged with the proper officer of the 
Mayor's Court within one month after service of 
the plaint, or before the action has been entered 
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for trial according to the practice of such Court. 
But by section 19, if defendant has pleaded he 
will have to obtain, upon summons, a Judge's 
order to remove the case as one fit to try in the 
superior Court, and that upon such terms as to 
security for debt, damages, and costs as the Judge 
thinks fit. 

The writ of certtorari, which is addressed to 
the mayor and aldermen, they forming the 
Court, with a copy of the Judge's order where 
made, is left at the Eegistrar's office. It is by 
sec. 62 made returnable immediately, whether 
in or out of term. It acts as a stay of pro- 
ceedings from the time of lodging; and notice 
of its being so left is given by the Registrar 
to the plaintiff's attorney. The defendant 
will get the return on application to the 
Registrar's Office, which he must then file 
in the ordinary way. After filing the writ the 
defendant must enter an appearance, or he may 
be compelled to do so on a rule for a Frocedendo. 
The cause being removed from the Mayor's Court 
the plaintiff can do as he likes about proceeding, 
and he cannot be forced on, as there are no con- 
tinuances from an inferior to a superior Court. 
For fuller information upon this subject of re- 
movals by certiorari we refer to Mr. Brandon's 
book, and the Act itself. 

Ko appeal is allowed from the decision of the 
Mayor's Court in cases under £20, except by 
leave of the Judge given at the trial. This is by 
sec. 10 of the Mayor's Court Act, which applies 
to all cases whether above or below £20, and is 
the cheapest and simplest way of proceeding to 
appeal. This leave is granted if, in the discre- 
tion of the JudgCy there is any doubt or point 
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worth arguing before a higher Court. The party 
obtaining such leave can then move any one of 
the superior Courts within the ordinary time and 
in the usual manner, for a rule nisi, which on 
coming on for argument will be discharged or 
made absolute as the Court may decide. Leave 
granted by the Judge of the Mayor's Court at 
the trial acts as a stay of proceedings until the 
following term, for the motion cannot be made 
before. 

In cases where the amount claimed is over £20 
parties have a right to move a superior Court 
without leave being reserved, if they are not 
satisfied. But this is a cumbrous and trouble- 
some proceeding, and one that is seldom used. 
It is regulated by sec. 8 and 9 of the Mayor's 
Court Act, to which reference should be made. 
The preliminary requisites include notice of ap- 
peal within two days of trial, and security for 
costs, and if by a defendant, for debt also. -^ 

Error lies to the Court of Exchequer Chamber 
by sec. 4 of the Act, and is regulated by the sec- 
tions of the Common Law Procedure Act, 1852, 
which are applied to the Mayor's Court. Bilh of 
exceptions may also be tendered in the same way 
and have the same efiect as in the superior Courts, 
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CHAPTER VI. 



Dehtor^s Summons after Judgment. 

All the -sections of tlie Mayor's Court Act 
affecting a judgment summons are now practi- 
cally repealed by ss. 8, 9, & 10 of the Debtors' 
Act, 1869, and the rules which the Court has 
made under them, and which will be found set 
out in our Appendix B. Debtors are now com- 
mitted and sent to prison as before, by the order 
of the Eegistrar, but he now sits as Deputy- 
Judge in open Court, with delegated powers, in 
conformity with the requirement of sec. 5, cl. a, 
of the Debtors' Act. We have heard doubts 
expressed as to the legality of joining in the 
same person the powers of Registrar and Deputy- 
Judge, but sec. 41 of the Mayor's Court Act leaves 
such very large powers to the Begistrar, that it 
probably carries even his appointment as Deputy - 
Judge, although, by the Debtors' Act, powers of 
commitment can only be exercised in open Court, 
and the Registrar's powers are primd feme 
intended for business in chambers. 

The practice in the Mayor's Court has long 
been, and still is, only to make an order for pay- 
ment in the first instance, and upon default, and 
upon a second summons, after proof that the 
debtor has had reasonable means of obeying the 
order, a commitment is ordered. The only 
difference, in fact, between proceedings on judg- 
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ment snmmons in this Court and in the Countj 
Court, is that of costs. In the County Courts 
nothing beyond the fees is allowed, although 
creditors may frequently be obliged to incur the 
cost of witnesses and attorney to prove the 
debtor's means. In the Mayor's Court, on the 
contrary, small but reasonable attorneys' costs are 
allowed, as set out at the end of Appendix B. 
These, it may be observed, except in very small 
cases, do not exceed the County Court fees 
alone. Allowing for the desire of every Judge 
to enforce his orders and obtain payment to the 
suitors in his court, we are sure the Eegistrar 
and other deputy Judges acting in this Court on 
the hearing of summonses for committal, exercise 
every care not to order imprisonment without 
reasonable belief that, in the terms of the Act 
the debtor has, or had since the date of the 
judgment means of payment, but has neglected 
to pay his creditor. Still, we cannot avoid the 
expression of a hope that, before long, im* 
prisonment for mere debt will be abolished in 
fact, and not only in theory and profession. 

The rules under the Debtor's Act, 1869, and 
notes of practice, with the scale of costs set 
out in the Appendix B have been issued, we 
presume, to meet the requirements of the last 
clause of sec. 5, which regulates the release of 
prisoners committed under the Act, "on pay- 
ment of the debt in respect of which they were 
imprisoned, together with the prescribed costs 
(if any)," and sec. 10 defines the term ** pre- 
scribed " in this part of the Act to mean as 
follows : — 

*' As respects any other court, prescribed by the rules 
to be made with the approval of the Lord Chan- 
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cellor, by the persons having the power to make 

rules in relation to the practice of such Court; 

or if there be no such persons, by the judge of 

such Court : 
And general rules and orders may respectively be 

made by such authorities as aforesaid for the 

purpose of carrying into effect this part of this 

Act." 

The words "other Court" mean other than 
the Superior and County Courts, and therefore 
include the Mayor's Court. 

It will be noticed that the rules show no 
approval of the Lord Chancellor nor any signa- 
ture of the Judge or Kegistrar— the forms, how- 
ever, are signed ** by the Court," and probably 
these rules and forms are only intended to regu- 
late the jurisdiction possessed by the Court, 
still, as costs are limited by the Act to such as 
are prescribed, a more formal authority might have 
been desirable. 

Kule 5 declares that the committal order shall 
be in the form l^o. 4, and it is somewhat curious 
that the recited ground of committal is limited 
to the proof given to the Judge or his deputy 
" that the debtor " has the means of paying the 
sum of £ in respect of which he has made 
default." The powers of imprisonment given by 
sec. 5, clause 2, being on proof that the person 
making default either has or has had since the 
date of the order or judgment, the meaus, &c. 
As, however, ** the order must be made in open 
Court, showing on its face the ground on which 
it is issued," the form can doubtless be vaiied 
w hen necessary 
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CHAPTER Vll. 



Costs. 



The County Courts Act, 1867, depriving plaintiff 
of costs up to £20, has no effect in this Court, 
except by sec. 29 which limits costs on verdicts 
below £10 to the amount that is recoverable in 
a County Court. The Mayor's Court Act itself, 
however, deprives plaintiffs not recovering more 
than £5 on contracts or £2 on torts, of all costs, 
without a special order, which is only made in 
practice when satisfactory reasons can be shown 
for not suing in the County Court. 

With these exceptions, suitors in this Court 
recover costs according to the scale given in the 
Appendix ; and although the lowest scale, that is 
where the debt is under £10, is less than in the 
superior Courts under the lowest scale, it is far 
better for the suitor thm- that in the County 
Courts below £20. It will, moreover, be observed 
that the fees in this Court are exceedingly mode- 
rate. 

The fee to counsel below £10 is only allowed 
at one guinea, and the refresher where the cause is 
adjourned to another Court is generally half a 
guinea only (being with the clerk's fee Ids.) 

When practicable, costs in this Court are 
always marked on the process without taxation, 
as for example, the costs of judgment on rules 
to stay and discontinuance. 

Where taxation is necessary notice is given 
the previous day. 
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PART II. 



Practice and Procedure in Foreign 
Attachments. 

CHAPTER I. 



The Custom. 

In the times when London was a walled city, 
and you came upon the open country through its 
gates, the citizenship, with all its duties and 
privileges, was a thing worth having. All per- 
sons who were not free of the city were called 
" foreigners." But a citizen might, for tha time 
at least, he considered a foreigner, if, contiary to 
the oath he had taken of ohedience to the Mayor 
and Ministers of the City, he neglected to appear 
when summoned hy the Serjeant. Now, one of 
the oldest charters granted to the City of London 
says " that all debtors which do owe debts to the 
citizens of London shall pay them in London, or 
else discharge themselves in London that they 
owe none." Where such debtors could be found 
within the City the proceeding was at once short, 
simple, and satisfactory ; for they were arrested 
and compelled to find sureties for their future 
appearance. This was, in fact, arrest on mesne 
process, and originated in times when it was 
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necessary to have the debtor himself personally 
before the Court, and when arrest seemed the 
only way of getting him. But when these 
debtors were foreigners, and therefore not within 
the City, this could not be done ; and yet the privi- 
lege of the citizens to have their debts paid or 
discharged in their own Courts of London, and 
without going elsewhere, still continued, and 
was equally applicable. A custom had therefore 
grown up to enforce and support this right, and 
under it a citizen creditor could, after taking 
numerous precautions to prevent the possibility of 
injustice, attach whatever goods or monies of his 
foreign debtor that could be found within the 
City, and pay himself out of them. Such was the 
origin and such the nature of '* foreign attach- 
ment." It rose, as we have seen, within a walled 
city, and sprung from the privileges of antique 
citizenship ; it is continued to this day in a vast 
metropolis, where citizenship is looked upon as 
an old curiosity. It was intended, as its very 
name implies, for foreigners ; it is most used now 
against London merchants. It was founded on a 
chain of facts ; it is now supported by a string of 
fictions. It is as strange an anomaly as Temple 
Bar, but it is often more useful ; yet though it has 
grown with the times, it may be for that very 
reason the more difficult to justify. It has been 
attempted to apply this local custom of an old 
walled town to an area of unknown limits. That 
attempt has failed, but it has, nevertheless, done 
something to weaken the hold of the custom 
itself, and before long it must fall. 

We will now go briefly through those pre- 
cautionary proceefings, which were once the very 
life and justice of the custom, and are even yet 
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necessary for its legal validity — which were once 
actually taken, and are still duly entered on the 
record — which were once living facts, and are now 
dead fictions. And in doing this we shall see 
that every reason for the existence of foreign 
attachment has heen destroyed hy the changes 
that have taken place since it was just and neces- 
sary, that what was once a commercial aid has 
hecome a dangerous interference, and, more 
clearly still, that the practice of foreign attach- 
ment in the present is an entire contradiction to 
that of the past. 

The first step under the custom is entering the 
plaint and summoning the defendant to appear, 
and hefore any warning can issue against the 
garnishee, this summoning hy the officer 
of the Court must he done on four different 
days, and he duly entered on the record. This 
we may presume to he intended as proof of the 
careful efforts to hring the defendant personally 
hefore the Court prior to the attachment of his 
property. 

The record still used further shows that hefore 
the plaint can attach at all the officer must return 
and certify that the defendant has nothing within 
the City or *'the liberties thereof, whereof .ho 
can he summoned, nor is he to be found within 
the same." All this is now pure fiction, and the 
attachment is considered made, according to the 
custom, by simply entering the action and serving 
the sealed notice on garnishee. 

When we reflect that imprisonment for debt 
on mesne process was abolished in the first year 
of her present Majesty's reign, it certainly speaks 
much for the tenacity of this custom and the 
power of the Corporation of London, that 35 
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years afterwards this Court should still he ahle 
to compel defendants to give hail or render them- 
selves to prison as a condition precedent to their 
defence. 

The principle of attaching property to answer 
dehts is undouhtedly good, and has now heen in 
operation over eighteen years. But this is after 
judgment, and when imprisonment for deht is 
wholly got rid of, we hope to see this principle 
and practice more thoroughly acted upon and 
used. 

The process of the Mayor's Court is laudably 
prompt, and even defended actions rarely last 
above a month. Upon real notice to the defen- 
dant there could be no injustice to debtors, and 
nothing but benefit to creditors in the promptest 
and cheapest exercise of the power of attachment 
to compel payment of a debt adjudged to be owing. 
For this purpose, even the defendant's neglect to 
. appear and give information might fairly be 
punished with imprisonment. 
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CHAPTER II. 



The Plaintiffs- Proceedings, 

By the present practice in foreign attachments 
the first step to be taken is for the plaintiff, or 
his representative, to make an affidavit of a debt 
being dne to him from the person whose goods or 
money he wishes to attach, and who will after- 
wards be the defendant. Formerly, this affidavit 
was only required at the time of signing judg- 
ment, but, owing to the dangerous laxity of thus 
granting attachments without any clear founda- 
tion, the Meyer's Court, in its endeavour to make 
the old custom as just as possible for modern 
times, made an affidavit an essential preliminary. 
If attachment was merely a way of forcing a 
defendant's appearance, the not requiring any 
proof of debt was quite consistent. 

The affidavit must state clearly that a debt is 
due, and give a full description of the deponent 
and plaintiff himself, when made by some one 
on his behalf. As it is made before an action is 
commenced, it cannot of course be entitled in any 
action, but must be headed, **In the Mayor's 
Court, London." As an example of such an 
affidavit may be of practical utility to those 
unacquainted with the procedure of this Court, 
we give a form that may be used in ordinary 
cases of debt on goods sold or bill of exchange, 
to be made either by the plaintiff himself, or 
some one on his behalf, able to depose to the facts 
as within his own knowledge. 
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In the Mayor's Court, London. 

I, A.B., of. &c., make oath and say that CD. 
(defendant'' s address is never given) is justly and 
truly indebted to me {in partnership cases adding — 
and to my co-partners E, and F,) in the sum of 
£> , for goods sold and delivered by me to 

him at his request ; or for principal money due upon 
a bill of exchange for that amount drawn by me 
upon and accepted by the said CD., payable to my 
order at a day now past, and which bill is now in 
my hands overdue and unpaid. 

If the claim be on a bill of exchange the 
principal money only is claimed, without interest, 
unless that is made payable by the bill itself. 

This affidavit being duly sworn, like other 
affidavits in the Mayor's Court, is submitted to 
the Registrar, who examines into its sufficiency, 
and in so doing prevents much of the danger that 
might follow from the unfair use of this enormous 
power. The affidavit is then filed in the office, 
with a praBcipe for action as in ordinary oases, 
and any number of attachments can be made 
upon it. But here we come upon another fiction, 
for no action is sealed and issued, as none is to be 
served on the defendant, who is most carefully 
kept in ignorance of the proceedings founded 
upon the theory of compelling his appearance. 
The next step taken by the plaintiff is most im- 
portant, for he now fills up what is known as 
the attachment paper, and which is, in fact, the 
warning to the garnishee. This must be carefully 
and accurately prepared as to names, &c., as it is 
afterwards copied into the record, and forms the 
very basis of the attachment and its legality. The 
form is as follows : — 
To E.F, (the Gai-nishefe). 

The day of 187 

Take notice, that by virtue of an action entered in 
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the Lord Mayor^s Court, London, on the 
day of 187 , against CD., defendant, 

at the sait of A,B., plaintiff, in a plea of debt upon 
demand of {as inprcecipe), I do attach all such 

monies, goods, and effects as you now have or which 
hereafter shall come into your hands or custody, of 
the said defendant, to answer the said plaintiff in the 
plea aforesaid, and that you are not to part with such 
monies, goods, or effects without leave of the said 
Court. 

X F. 
Serjeant-at* Mace, 
Sworn £ Lord Mayor's Court Office. 

G.K 
Plaintiff's Attorney 
Of 

This attachment paper is then sealed with the 
seal of the Court, and returned to the plaintiff's 
attorney, who takes it to the Serjeant-at-Maco 
for service, after having endorsed upon it where 
the garnishee resides, or can be found in the 
City. It is said that it is not needful that he 
should either reside or carry on business within 
the jurisdiction of the Court, and it is considered 
sufficient if he should chance to be there served 
by the Serjeant-at-Mace, though accidentally 
passing through. One consequence of this is 
that where a plaintiff and a garnishee are on 
friendly terms the latter will often call at the 
office or elsewhere within the City, and accept 
service, which cannot be afterwards objected to 
as irregular. The service should be personal, 
but in the cases of merchants or bankers the 
attachment is generally left with a clerk at their 
place of business, and no judgment signed on 
such a service can be set aside without proof of the 
garnishee's non-receipt and ignorance of the same. 
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The effect of serving the attachment is to 
attach all monies, goods, and effects of the 
defendant which the garnishee then has, or 
which may afterwards come into his hands. A 
plaintiff, therefore, may prudently abstain from 
pushing on his case until he be satisfied . the 
garnishee has enough to satisfy his claim, or he 
be compelled to proceed. 

The garnishee may, if he pleases, appear im- 
mediately upon service, or he may wait until 
after the plaintiff's next step. This is the 
scire facioi^ or a summons, which compels the 
garnishee to appear, or suffer judgment by 
default. It cannot be issued by the plaintiff 
until the fourth day — excluding Sunday — after 
service of attachment, and then only after two 
o'clock. The %o%, fa. is returnable at ten o'clock 
in the morning on the second day after service of 
attachment. Where the garnishee has appeared 
at once it need not, in fact, be taken out at all, 
but its issuing is supposed, and is entered on the 
record, so that the plaintiff gains no time, and 
can proceed no farther. In the tci, /«., if money 
is to be attached, the exact sum sworn to must be 
mentioned, and, if goods, a clear and accurate 
description must be given. The number of bales 
or boxes, with any description marked npon 
them, should be. set down, and, generally speak- 
ing, the goods should be described as accurately 
as possible, in order that they may be easily 
ascertained as between the garnishee and the 
defendant. 

The following is a form of tei, fa,, with the 
blanks filled up, in italics, with an imaginary 
description of goods, and dates. 
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To O.H. {the Garnishee). 

You are hereby sammoQed to be and appear ia 
the Queen's Majesty's Court, to be holden before the 
Mayor and Aldermen in the Chamber of the G-uild- 
hall of the City of London on Monday, the eighth 
day of January^ 1872, at ten of the clock in the 
forenoon, to show cause why A.B, should not haye 
judgment against you for the appraisement of certain 
goods and chattels : to wit, twenty bales of wool, here- 
tofore attached in your hands as the proper goods of 
E,F, And hereby take notice, that if you do not 
appear judgment will be entered against you for the 
same. Dated at the Guildhall, London, iviQ fifth day 
of January, 1872. 

x.r, 

Serjeant-at-Maoe, 
CD., 
Attorney for the PlaintifiP. 

The set, fa. is sealed in the office, and then 
lodged with the Serjeant-at-Mace for service on 
the garnishee, and on this the same fees are 
payable as an attachment. The plaintiff is 
entitled to judgment by default, unless he has 
received notice from the garnishee of his appear- 
ance before two o'clock on the return day of the 
sei, fa. But where appearance has been duly 
entered and notice given, plaintiff then takes his 
next step, and delivers a copy of the record. This 
lengthy document, which is far more fiction than 
fact, contains a recital of all that has been, or is 
supposed to have been, done since the action was 
entered. As it shows at one view all the requi- 
sites that have to be complied with under the 
custom we print it here verbatim, and with the 
blanks filled up in italics, as they should be, in 
the hope that it may prove useful. The dates, 
though imaginary, are consistent as to times. We 
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may premise that the only issue that can be tried 
under it is simply whether the garnishee is 
indebted to the defendant, and io what amount. 
In the Mayor^s Court, London. 

A,B., by CD., his attorney, demands against 
E.F. JCIOO of lawful money of Great Britain, which 
he owes to and unjustly detains from the said 
plaintiff. For that whereas the said defendant, on 
the 31^ day of December, in the 35th year of the 
reign of her present Majesty Queen Victoria, at the 
parish of St. Helen, London, and within the juris- 
diction of this Court, for and in consideration of 
divers sums of money before that time due and 
owing from the said defendant to the said plaintiff, 
at the parish aforesaid, and within the jurisdiction 
aforesaid, and then being in arrear and unpaid, 
granted and agreed to pay to the said plaintiff the 
said sum of J&IOO above demanded, where and when 
he the said defendant should be thereunto afterwards 
required ; yet notwithstanding the said defendant, 
although often thereto requested, bath not yet paid 
to the said plaintiff the said sum of £100 above 
demanded, or any part thereof, to the damage of the 
said plaintiff twenty shillings, and therefore he brings 
his suit, &c. 

Sworn £75, the 1st day of January, 1872. 

And the said plaintiff, by his said attorney, prays 
process according to the custom, &c., and it is 
granted, &c., and thereupon it is commanded by the 
Court to X.Y.t one of tne Serjeants at-Mace of the 
said Court that he, according to the custom of the 
said city, summon by good summoners the said 
defendant to appear here in this Court to answer the 
said plaintiff in the plea aforesaid, and that he return 
and certify what, &c. ; and afterwards (to wit) at the 
same Court, the said Serjeant-at-Mace returned and 
certified to the said Court according to the custom^ 
&c., that the said defendant has nothing within the 
said city or the liberties thereof, «f hereby he can be 
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summoned, nor was he to be found within the same ; 
and at the same Court the defendant was solemnly 
called and did not appear, bat made defaalt. And 
now at this same Coart it is alleged by the said 
plaintiff, by hia said attorney, that G.H. (the 
garnishee) has and detains in his bands and custody 
dirers goods and effects, that is to say, 20 bales of 
wool, and therefore the said plaintiff, by his said 
attorney, prays process according to the custom, &c., 
to attach the said defendant by the said goods and 
effects, so being in the hands and custody of the said 
G.H. (the garnishee) as aforesaid, so that the said 
defendant may appear in this Coui-t here to be 
hoi den, ^c, to answer the said plaintiff in the plea 
aforesaid ; whereupon it is commanded by the Court 
to the said Serjeant-at-Mace that he, according to 
the custom, &c., attach the said defendant by the said 
goods and effects so being in the hands and custody 
of the said G,H, as aforesaid, and the same in his 
hands and custody defend and keep so that the said 
defendant may appear in this Court here to be 
holden, &c., to answer the said plaintiff in the plea 
aforesaid, and that the said Serjeant-at-Mace return, 
&c. ; and afterwards (to wit) at a Court holden, &c., 
on Tuesday, the 2nd day of January last aforesaid, 
said plaintiff, by his said attorney, appears, and the 
said Serjeant-at-Mace returned and certified to the 
said Court that he, by virtue of the said precept, on 
the Zrd day of January aforesaid, between the hours 
of 3 and 4 in the afternoon, had attached the said 
defendant by the said goods and effects, so being in 
the hands and custody of the said G, H.^ and the 
same defended, &c., according to the custom, &c., 
so that the said defendant might appear at this 
Court to answer the said plaintiff in the plea afore- 
said ; and theieupon the said defendant at the same 
Court was solemnly called and did not appear, but 
made a first default, which said first default at the 
same court is recorded according to the custom, &c., 
and a fuxther day is giron by the Court to the said 
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defendant to appear at the next Court to be holdea. 
&c., on Wednesdaf/j the 4th day of Janitary aforesaid* 
at which said next Court, holden, &c., the plaintiff* 
by his said attorney, appears and offers himself, 
against the said defendant in the plea aforesaid ; and 
thereupon at the same Court the said defendant was 
again solemnly called and did not appear, but made 
a second default, which said second de^fault is 
recorded, &c., ; and thereupon a further day is given 
by the Court to the said defendant to appear at the 
next Court to be holden, &c, on Thursday t the lith 
day of January aforesaid, at which said next Court, 
holden, &c., the said plaintiff, by his said attorney, 
appears and offers himself against the said defendant 
in the plea aforesaid, and the said defendant was 
again solemnly called and did not appear, but made 
a third default, which said third default is recorded, 
&c., and thereupon a further day is given by the. 
Court to the said defendant, &c. to appear at the 
next Court to be holden, &c., on Friday, the Qth day 
of January aforesaid, at which said next Court, 
holden, &c., the said plaintiff, by his said attorney, 
appears and offers himself against the said defendant 
in the plea aforesaid ; and thereupon the said 
defendant was again solemnly called and did not 
appear, but made a fourth default, which said fourth 
default is recorded, &c., and thereupon, after tbei 
said fourth default recorded by the Court against the 
said defendant in the plea aforesaid, according to 
the custom, &c., the said plaintiff, by his said 
attorney, prays process, according to the custom, &c., 
to warn the said G.H.t the garnishee, to be and 
appear in this Court to show cause, &c. ; whereupon 
at the said Court holden, &c., it is commanded by 
the same Court to the said Serjeant-at-Mace, that he, 
according to the custom of the City, warn and make 
known to the said garnishee to be here and appear 
here in this Court, to be holden, &c., on Monday ^ the 
%th day of January aforesaid, to show cause, &c., why 
the said plaintiff ought not to have judgment of 



d by Google 



FOBBIGN ATTACHirBNTS. 57 

appraisement of the said goods and effects so attached 
in his hands and custody aforesaid; and that the 
said Serjeant-at-Mace return and certify at the same 
Conrt what, &c. ; the same day is given by the Court 
to the said Plaintiff to be there, &c., at which said 
Court, holden, &c., the said plaintiff, by his said 
attornity, appears, and the said Serjeant-at-Mace 
'returned and certified to the same Court that he, by 
virtue of the said precept to him directed, and 
according to the custom, &c., had warned and made 
known' to the said garnishee to be and appear at this 
same Court, to show cause, &c., as above commanded ; 
and thereupon at the same Court the said garnishee 
was solemnly called and appears, and appoints in his 
stead J. G., his attorney. 

And the said garnishee by his said attorney on the 
13th day of January, in the year aforesaid, comes 
and says that the plaintiff ought not to have judg- 
ment of appraisement of the said goods and effects, 
so attached as afor<Aaid, or any part thereof, because 
he says that at the time of making the said attach- 
ment, or at any time since, he had iiot owed to or 
detained from, nor yet has, owes to, or detains from 
the said defendant the said goods and effects, or any 
part thereof, in manner and form as the plaintiff by 
his said attachment hath above supposed, and of this 
he puts himself upon the county, &c. 

I. J., Garnishee's Attorney, of &c. 

And the said plaintiff doth the like. 

Therefore, &o. 
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CHAPTER III. 



The Garnishee^ i Proceedings, 

Thb attachment paper, which is the first thing 
served upon the garnishee, contains a warning not 
to part with the money or property of the 
defoDdant therein mentioned. In fact, it is this 
that makes him a garnishee, as the word itself 
is derived from an old law Prench term, and 
means, one who is warned. This attachment 
paper operates, as has been already mentioned, 
from its date of service, hnt it does not order the 
garnishee to appear. This is done later by the 
9ci. fa,, and it is npon receiving this that his 
proceedings may be said ta begin, althongh he 
may appear without service of any eci, fa. 

The questions for the garnishee to consider are 
simply whether the property in his hands belongs 
to the defendant, and is legally attachable under 
the custom. If he decide these in the affirmative 
he need not appear, but let plaintiff have judg- 
ment by default. Should the defendant after- 
wards seek to dispute the matter with him, he 
can plead in bar this payment on execution under 
the custom of foreign attachment in the City of 
London. If there should be other attachments 
in his hands on the defendant's property, the 
garnishee must apply them according to their 
priority. 

But as there is often some doubt and risk in 
these things, it is most usual for garnishees to 
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appear and defend. It is, we believe, the invari- 
able custom with bankers. By so doing gsu:- 
nishees are better protected, and act under the 
decision and opinion of a court and jury instead 
of on their own responsibility. Appearance is 
entered by a garnishee by filing a prsBcipe at the 
office and giving notice to the plaintiff's attorney 
before two o'clock on the return day of the set. 
fa. Even after this the garnishee may, if he 
pleases, allow judgment to go against him for 
want of a plea, but where appearance is entered 
this is seldom done. 

The demand for plea is, as usual, a four-day 
demand, so the garnishee has that time allowed 
him. This plea commonly is the general issue 
which traverses the only fact to be tried, namely, 
whether he had in hand any property of the 
defendant or owes him any money when attach- 
ment made or at date of his plea. 

Upon the effect of this plea by the garnishee, 
and what may be proved under it, we must refer 
readers to the exhaustive pages of Mr. Brandon's 
work*, from which, also, we quote the following 
passage, as it so clearly gives one of the most 
important points to be considered in attachments. 
'* All debts of the garnishee to the defendant, 
and all money and property in the garnishees' 
hands at the time of the attachment made, and 
all debts incurred and accruing due, and all 
monies and property coming into his hands at any 
time between the attachment and the plea, are by 
the custom liable to the attachment; but no 
debts incurred, or money or property coming to 

* The Law of Foreign Attachment, pp. 101 efseq. 
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the garnishee's hands subsequently thereto, are in 
any way affected by it." 

But, as we hear from the same authority, 
should any event or accident happen after the 
plea, giving the garnishee a good defence, such 
as the destruction of the defendant's goods, or 
his bankruptcy or insolvency, there seems no 
reason why it should not be pleaded, ^uis darrien 
eontmuanee, or, at least, be suggested on the 
record. 

Though there is, of course, no necessity for 
him to do so, as the custom supposes the 
defendant cannot be found after numerous solemn 
calls, the garnishee usually sends word to the 
defendant that his money or goods have been 
attached. 

It will be seen that the garnishee can only be 
safe in parting with the defendant's money or 
goods to the Seijeant-at-Mace under an execu- 
tion actually levied against him. And it is, 
perhaps, more curious than important to notice 
that, by a saving clause in the Debtors' Act, 
1869 (32 & 33 Yict., c. 62, s. 29) which proposes 
to abolish imprisonment for debt, "l^othing in 
this Act contained shall affect the custom of 
foreign attachment as exercised by any competent 
Court, or the proceedings in relation to such 
custom." Consequently executions against gar- 
nishees may still be by writ of ca, sa. 

It may sometimes be necessary and expedient 
for the garnishee to force on the plaintiff, should 
he delay after the appearance is entered. This is 
done by ruling the plaintiff to deliver his copy 
record, which he must do on the return of the 
rule or some extended time granted upon appli- 
cation, or abandon his attachment. The power 
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of doing this is useful to the garnishee, where he 
believes the defendant will take proceedings 
against him for the property attached, and not 
being able to plead the attachment in answer, 
until judgment and execution executed under it, 
he will be without a defence and in an un- 
pleasant position. 
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CHAPTER IV. 



The Defendanfs Proceedings, 

When the defendant hears that an attachment 
has been placed in the hands of the garnishee, 
he can ascertain at the Mayor's Court Office 
what is the plaintiffs claim so far as that is 
shown by the affidavit. If in this claim he can 
find any irregularity fatal to the proceedings, he 
can be heard by the Registrar upon an applica- 
cation, notice of which he has giyen to the 
plaintiff's attorney to enter an appearance upon 
common bail. But these motions are not gene- 
rally encouraged by the Mayor's Court until 
after the defendant has given security for his 
appearance in one of the three ways, viz., — by 
bail ; 2. by render ; 3. by payment of money 
into Court. 

To make this chapter the more clear we will 
quote Mr. Brandon's opening words upon the 
appearance by defendant in dissolution of the 
attachment. He says :* — 

"An attachment, as we have seen, is a process 
merely to compel the appearance of the defenaaot in 
an action brought against him. Therefore, upon 
his appearance becoming perfected according to the 
custom, the attachment and all proceedings there- 
upon become void, and the action becomes an action 
against the defendant, with security by bail or 
otherwise." 

♦ Law of Foreign Attachment, p. 104. 
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The appearance may be entered at any time 
before the plaintiff has acknowledged satisfaction 
on the record. But when this is done, it is a 
receipt of the plaintiff and a discharge of the 
defendant as to the property recoyered under the 
attachment. 

As we have said, assuming the plaintiff's pro- 
ceedings regular according to the custom, the 
defendant must give substantial security before he 
can appear and dissolve th» attachment, and this 
can be done in three ways : — 

I. By Bail, — This means special bail, and is 
generally gi^en by two taxpaying housekeepers, 
though more may be allowed, if necessary. The 
amount must be double that sworn to by the 
plaintiff iu his affidavit. All the ordinary rules 
affecting special bail are here applicable. The 
defendant must give a written notice in the 
usual terma to the plaintiff's attorney two clear 
days before the day appointed for the attendance 
and consideration of the proposed bail, before the 
Eegistrar. 

2. By Render, — The defendant may render 
his body to prison, and this is at once a most 
effectual appearance and a dissolution of the 
attachment. It is a voluntary act of the 
defendant, requiring no notice to be given to the 
plaintiff, nor can it be hindered by him. He 
simply applies to the Serjeant-at-Mace, gives 
himself up, and the appearance is entered. This 
mode is, we believe, but seldom used nowadays. 

8. By Payment of Money into Court, — Instead 
of giving special bail, as above explained, the 
Court will allow the defendant to appear by 
common bail upon his paying into Court the 
amount sworn to by the plaintiff in his affidavit, 
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though the sum in the garnishee's hands be more, 
or, if he has less, then upon payment of such proved 
amount. The garnishee may do this himself, or 
he may give special bail if he have the defendant's 
authority, but without that there is much doubt 
and risk. It will be seen that this mode of 
appearance is only allowed in the discretion of 
the Court, and the Court, therefore, if defendant 
resides abroad, generally adds a sum to cover 
costs, and always compels him to admit its juris- 
diction. 

After the plaintiff has signed satisfac- 
tion the defendant cannot dissolve the attach- 
ment, but he can dispute the plaintiff's 
claim and go on with the action if he 
perfect his appearance within a year and a 
day after execution. To do this he must issue a 
writ of Scire facias ad disputandum deUtuniy and 
go through many complicated proceedings which 
we have not space to detail here. They are, 
moreover, seldom employed, and so we refer 
readers requiring such information to the chapter 
upon them in Mr. Brandon's complete work, on 
** The Law of Foreign Attachment." 
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CHAPTER V. 



The Trial and Subsequent Proceedings. 

TflE cause can be entered for trial by plaintiff, 
the same as an ordinary action, and the proceed- 
ings are conducted in the same manner. The 
only issue to be tried by the jury is, whether the 
garnishee had in his hands any property of the 
defendant liable to the attachment at the time 
that was made, or any time from then to the date 
of the plea. It is, therefore, important for the 
plaintiff to discover this, and he can examine the 
garnishee at the trial upon a subpoena, and call 
upon him to produce what books are necessary. 
But that he may not go so far in uncertainty, 
he can, upon application, obtain an order from 
the Eegistrar to inspect the garnishee's books 
upon his paying a small sum for the cost of such 
inspection. 

Judgment follows on the verdict as in the ordi- 
nary actions, and the same rules affect the time 
and right of appeal ; but there is no taxation of 
costs. For it is the rigid rule of the Court never 
to allow any costs whatever to any party in 
attachment cases, a rule we may add which has 
very largely contributed to the long preservation 
of the power of the custom. 

If the verdict be for money, only final judgment 
is signed ; if for goods or part goods, then the 
plaintiff must first sign interlocutory judgment, 
or, as it is strictly csdled, judgment of appraise- 
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ment. Though the proceedings hitherto haVe 
been simple enough, it is after verdict that the 
plaintiff has to go through a complicated and 
troublesome process before he can reap its fruits 
by execution. 

Where the attachment is for goods it is neces- 
sary that their value should be ascertained before 
their delivery to the plaintiff in order to reduce 
his debt by that amount. To effect this a prea- 
cipe for appraisement is first signed, and a pre- 
cept issues to the Serjeant-at-Mace to appraise. 
This is not done by any authorised or licensed 
appraisers, but by two persons, who, we believe, 
should be freemen of London, but in practice the 
names of the appraisers are generally given to the 
Serj eant-at-Mace by the plaintiff. The appraisers, 
with the Serjeant-at-Mace, proceed to the gar- 
nishee's and value so much of the goods referred 
to in the judgment as are necessary to cover the 
amount sworn to by the plaintiff in his affidavit 
of debt. An inventory is then made by plaintiff's 
attorney, which, with the appraisement, is filed 
in Court, and after the appraisers have been duly 
sworn thereto, and the appraisement entered on 
the record, final judgment is signed,' as is the 
case where the attachment is of money. 

Having got thus far, the plaintiff must now 
find two pledges as security to the Court, and, 
for the protection of the absent defendant. If 
he, the defendant, should, within a year and a 
day, come into Court to disprove the plaintiff's 
debt, then the condemned value of his goods, or 
the money paid by the garnishee, under the exe- 
cution, should be returned to the defendant by 
the plaintiff or by any such pledges for him. But 
the action will then be carried on between plaintiff 
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and defendant like an ordinary actioD in this 
Court. These pledges must be responsible per- 
sons although not necessarily resident in the City 
or metropolis^ and the Begistrar is bound to be 
satisfied as to their sufficiency before permitting 
the execution against garnishee to be enforced, 
and the money paid over to the plaintiff. We 
believe their is some authority for considering the 
Eegistrar personally liable to the defendant, if it 
should appear that, when the recognizances were 
taken, the security was insufficient. 

After plaintiff has satisfied the Court as to his 
pledges, and the recognizances have been taken, 
a certificate is given by the Eegistrar, and execu- 
tion issues against the garnishee. Any money 
received under the execution is paid into Court 
by the Serjeant. 

Th^ plaintiff's last step in this somewhat pro- 
tracted process, is personally attending at the office, 
and, after being identified, signing an entry of 
satisfaction on the record ; upon which the money 
is paid out to him, and he obtains possession of the 
goods ; or the money is delivered to him, and the 
defendant's last chance of dissolving the attach- 
ment is gone. Plaintiff's appearance can be dis- 
pensed with by a formal power of attorney, given 
to his solicitor, to sign the entry of satisfaction on 
his behalf. 
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CHAPTER VI. 



CoaU. 



The scale of costs of attachments, so far as we 
can learn, exist only in tradition, haying been, 
like the other parts of the custom, known prac- 
tically only to those attorneys who had for many 
years the exclusive right to practice in this 
Court. Certainly no such scale has been pub- 
lished either in the Kegistrar's valuable work or 
in Mr. Locke's previous treatise. This omission 
lias doubtless happened chiefly from the rule of 
allowing no costs in attachment cases, and no 
taxation being, therefore, possible except between 
attorney and client. The limits of this manual 
preclude our entering fully into this part of the 
subject, or even suggesting any bills of costs ; 
but we consider from a guinea and a-half to two 
guineas reasonable costs for making an ordinary 
attachment and service by the Serjeant-at-Mace 
up to £50, and about 15s. for the set, fa, and 
service. On larger attachments higher fees are 
payable, and the further costs can easily be made 
up from the scales of costs in ordinary actions in 
Appendix C. 
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APPENDIX A. 

The Mayor's Court of London Procedure Act. 
20 & 21 Vict., cap. olvii. 

An Act for abolishing certain Jurisdiction of 
the Sheriffs' Courts of the City of London, 
and for amending the Process, Practice, 
and Mode of ^Pleading in the Mayor's 
Court, and for extending the jurisdiction 
thereof. [17th August, 1857.] 

WHEREAS there exist in the City of 
London certain Courts of Law, 
called respectively the Sheriffs' Court of the 
Poultry Compter, and the Sheriffs' Court 
of the Giltspur Street Compter: And 
whereas it is expedient that certain func- 
tions and jurisdiction of the said Sheriffs' 
Courts should be abolished : And whereas 
it is expedient to make the Mayor's Court 
more efficient, by extending its powers and 
simplifying its practice and mode of pro- 
cedure: May it therefore please your 
Majesty that it may be enacted ; and be it 
enacted by the Queen's Most Excellent 
Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament 
assembled, and by the authority of the 
same, as follows ; (that is to say) — 

I. This Act shall commence and come commence- 
into operation on the 1st day of October, °^e°to'Act. 
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One thousand eight hundred and fifty- 
seven. 

Short Title. H. In citing this Act in other Acts of 
Parliament and in legal instruments and 
other proceedings it shall be sufficient to 
use the expression, ** The Mayor's Court of 
London Procedure Act, 1857.*' 

No Action or HI. From and after the commencement 
brought in of this Act no action or suit for the re- 

CoSn'^exce t ^^^®^ ^^ ^^7 ^®^^ °^ demand shall be 
in certain commenced in the Sheriffs' Court either of 
the Poultry Compter or of the Giltspur 
Street Compter, save only and except pleas 
of personal actions under the provisions of 
the London (City) Small Debts Act, 1852, 
which may continue to be brought as 
heretofore in the Sheriffs' Court, without 
being entitled as of either Compter : Pro- 
vided always that nothing in this Act con- 
tained shell be deemed or construed to take 
away or diminish the power of authority of 
the Sheriffs of London, or either of them, 
to execute any writ of inquiry or other 
writ or mandate which may be directed to 
them by any Court of competent authority, 
or by any judge or officer thereof, or by 
any person lawfully authorised to issue the 
same, or any writ of trial which may be 
directed to them, or either of them, under 
or by virtue of the provisions of the Act of 
Third and Fourth William the Fourth, 
chapter 42, nor to take away or diminish, 
any other power or authority which th« 
Sheriffs of London or either of them can 
have or hath or can or may lawfully exer- 



d by Google 



APPBMDIX A. 71 

cise by act of Parliament, Charter, A.ct of 
Common Council, custom, prescription, or 
otherwise howsoever. 

IV. And whereas it is expedient to ij ^ror from 
facilitate the proceedings in error on conrClhe^ 
matters arising in the Mayor's Court : cham^e^^Md 
Therefore, from and after the commence- not the court 
ment of this Act no petition shall be pre- f/.G™Jfo*'to'be 
sented to or be received by the Lord High the court of 
Chancellor for any writ of error to review ^^°^' 
any proceeding in the Mayor's Court, nor 
shall any writ of error be issued thereout 
to review any such proceeding, nor shall 
any writ or other proceeding be issued to 
the Court of St. Martin' s-le-Grand for any 
purpose as a Court of Error to review any 
proceeding of the Mayor's Court, but in 
all cases of error arising on proceedings in 
the Mayor's Court the Exchequer Chamber 
shall be the Court of Error for the pur- 
poses of this Act, and all matters in error 
shall be proceeded with according to the 
Kules to be framed for that purpose, as is 
hereinafter expressed. 

y . The parties in any action or foreign special Caae 
attachment may, after issue joined, by con- foJ^pf„ion ®* 
sent, and by the Order of the Court, state of Court, or of 
the facts of the case in the form of a special common^Law. 
case for the opinion of the Court, or of any 
one of^ the Superior Courts, and may agree 
that judgment shall be entered thereon for 
the plaintiff, garnishee, or defendant as 
the Court or such Superior Court may think 
fit. 

VI. When the opinion of such Superior special cases 
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^"ttedT^th ^^^^ shell be required, the Registrar of 

Registrar to ^ the Major's Court shall transmit such 

mentof the*' special case, under the seal of the Court, to 

Master's Office the Eule Department of the Master's 

of^snperiDr q^^^ ^f ^^LB Superior Court in which the 

case is to be argued, and thereupon all 

such proceedings shall be taken and rules 

and regulations observed in the said 

Superior Court as are usual with reference 

to cases stated for the opinion of such 

Superior Court in actions therein pending. 

^te/j?d*.' ^^^* ^^® Registrar of the Court, upon 
mentupon' the production of an office copy of the rule 
Office cipy^' of the Superior Court made upon hearing 
Rule. the said special case, shall enter judgment 

in the Court in conformity with the decision 

of the Superior Court. 

Appeal from VIII. If either party appearing on the 
to*8uperior"'* trial of any cause in which the sum sought 
ojurtsat to be recovered shall exceed the sum of 
es rnms . ^^q qYiqH ]yQ dissatisfied with the deter- 
mination or direction of the Court in point 
of law, or upon the admission or rejection 
of any evidence, such party may appeal 
from the same to any one of the Superior 
Courts (two or more of the Puisne Judges 
or Barons thereof shall sit out of Term as 
a Court of Appeal for that purpose) ; pro- 
vided that such party shall, within two 
days after such determination or direction, 
give notice of appeal to the other party, or 
Security to be his attorney, and also give security within 
foXict.^^""" such time or times as the Court shall direct, 
to be appjoved of by the Registrar of the 
Court (if the Judge shall so direct), for 
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the costs of the appeal, whateyer be the 
event of the appeal, and for the amount of 
the judgment, if he be the defendant and 
the appeal be dismissed. Provided, never- 
theless, that such security, so far as regards 
the amount of the judgment, shall not be 
required in any case where the Judge of 
the Court shall have ordered the party 
appealing to pay the amount of such judg- 
ment into the hands of the Registrar, and 
the same shall have been paid accordingly. 
And the said Court of Appeal may either 
order a new trial on such terms as it shall 
think fit, or may order judgment to be 
entered for either party, as the case may 
be, and may make such order with respect 
to the costs of the said appeal as such 
Court may think proper, and such orders 
shall be final. 



be 



IX. Such appeal shall be in the form of Appeal to i 
a case agreed on by both parties or their Sise."' ° 
attomies, and, if they cannot agree, the 

Judge of the Court, upon being applied to 
by them or their attomies, shall settle the 
case and sign it, and such case shall be 
transmitted by the Registrar to the Rule 
Department of the Master's Office of the 
Court in which the appeal is to be 
brought. 

X. If upon the trial of any issue the Rales to Mt 
Judge shall grant leave to the plaintiff or "rtUc't^^ 
defendant to move in any of the Superior may be moved 
Courts to set aside a verdict or a nonsuit, the*cou S 2t 
and to enter a verdict for the plaintiff or Westminster 
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Cum? 8h^u defendant, or to enter a nonauit, as the ease 
grant leave, may be, OF for a new trial, the party to 
whom such leave may have been given 
may apply by motion to snch Superior 
Court, within such period of time after the 
trial as motions of the like kind shall from 
time to time be permitted to be made in 
such Superior Court, for a rule to show 
cause why such verdict or nonsuit should 
not be set aside, and a verdict entered for 
the plaintiff or defendant, or a nonsuit 
entered, or why a new trial should not be 
had, as the case may be, in such action, 
which Court is hereby authorised and em- 
powered to grant or refuse such rule (which 
rule, when granted, shall operate as a stay 
of proceedings until the determination 
thereof), and afterwards to proceed to 
hear and determine the merits thereof, 
and to niake such orders thereupon, and as 
to costs, as the same Court shall think 
proper ; and in case such Court shall order 
a new trial to be had in any such action, 
the party obtaining such order shall deliver 
the same or any office copy thereof to the 
Registrar of the said Court, and thereupon 
all the proceedings on the former verdict or 
nonsuit shall cease, and the action shall 
proceed to trial, according to the practice of 
the Court, in like manner as if no trial had 
been had therein ; or in case the Court 
before whom such rule shall be heard shall 
order the same to be discharged, the party 
obtaining any such order niay, upon 
delivering the same, or an office copy 
thereof, to the Eegistrar, be at liberty to 



d by Google 



▲PPBNDIX A. 75 

proceed in any such action as if no such 
rule Nisi had been obtained ; and if a ver- 
dict be ordered to be entered for the 
plaintiff or defendant, or a nonsuit be 
ordered to be entered, as the case may be, 
judgment shall be entered accordingly. 

XI. If in any action in covenant, debt, Plaintiff 
detinue, or assumpsit, not being an action exceeding* °^* 
for breach of promise of marriage, the ^5 in acU; n 
plaintiff shall recover a sum not exceeding and 40?1n 
five pounds ; or if in any action in trespass, Action for a 
trover, or case, not being an action for ha^ye no costs, 
malicious prosecution, or for libel, or for 5^^^*/"^*® 
slander, or for criminal conversation, or for certify to 
seduction, the plaintiff shall recover a sum ?Slntiff to 
not exceeding forty shillings ; the plaintiff Costo, or the 
shall have judgment to recover such sum an oi^S'for 
only, and no costs, unless the Judge before F^"°^* *® 
whom such verdict shall be obtained shall 

certify on the back of the record that it 
appeared to him that there was a sufficient 
reason for bringing the said action in the 
Court, and in such case the Plaintiff shall 
have judgment to recover his cost of suit ; 
or if when there is no verdict the plaintiff 
shall make it appear to the satisfaction of 
the Court, on summons, that there was a 
sufficient reason for bringing the said action 
in the Court, in such case the Court may 
by rule or order direct that the plaintiff 
shall recover his costs, and thereupon the 
plaintiff shall have judgment to recover his 
costs accordingly. 

XII. Where the debt or damage claimed where Debt 
in any action shall not exceed the sum of exceed i550 
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Jurisdiction ^^ pounds, no plea to the jurisdiction 
allowed in shall be allowed, provided the defendant or 
herein Bteted. ^^® ®^ *^® defendants shall dwell or carry 
on business within the City of London or 
the liberties thereof at the time of the action 
brought, or provided the defendant or one 
of the defendants shall have dwelt or 
carried on business at some time within six 
months next before the time of the action 
brought, or if the cause of action, either 
wholly or in part, arose therein. 

XIII. The Court may, if it shall think 
fit, in any case when it shall satisfactorily 
appear by affidavit that the cause of action 
arises within the jurisdiction of the Court, 
order that the plaint may be served in any 
part of England or Wales ; and the service 
of any plaint in pursuance of such order 
shall be as valid and effectual as if the 
same had been served within the jurisdic- 
tion of the Court, provided that a copy of 
such order shall be served at the time of 
the service of the plaint. 

XIV. In all cases where an order of 
the Court shall be made under the last 
preceding section, all the proceedings in the 
cause shall be had and taken as if the 
defendant had been duly served with the 
plaint within the jurisdiction. 

Objection to XV. No defendant shall be permitted to 
b?b5?pu2f ^ object to the jurisdiction of the Court in or 

by any proceeding whatsoever, except by 

plea. 

causeB under XVI. No cause depending in the Mayor's 



All further 
proceedings 
to be had as 

usual. 
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Court in wbicli the debt or damages sought ^^ ^o* ^^ 
to be recovered shall not exceed fifty except by 
pounds shall be removed by any defendant J, o?B^i^?r. 
before judgment therein Jinto any Superior .' 

Court, except in pursuance of a Judge's 
order, as hereinafter mentioned, unless the 
defendant, with two sufficient sureties, such 
as the Mayor's Court shall allow, shall first 
be bound to the plaintifi in the cause by 
recognizance, to be acknowledged in the 
Mayor's Court, in a sufficient sum for the 
payment of the debt or damages and costs 
in case judgment shall pass against the 
defendant in the Superior Court, or in case 
the cause shall be brought back by proce' 
dendo in the Mayor's Court: Provided 
always that any Judge of any of the 
Superior Courts may, in the exercise of his 
discretion, order a writ of certiorari to issue 
to remove any such cause depending in the 
Mayor's Court into any Superior Court 
without such recognizance as aforesaid, and 
such cause may be removed into such 
Superior Court accordingly. 

XVIL Ko cause depending in the writ to 
Mayor's Court shall be removed before S"b?>SI?r 
judgment therein into any Superior Court, ^thin one 

1 i.1- 'i. • v u n Month after 

uokss the wnt removing such cause shall serrioe of 
have been lodged with the proper officer of Plaint, 
the Court within one month after the 
service of the plaint, or unless such writ 
shall have been lodged with such officer 
before such action shall have been entered 
for trial according to the practice of the 
Mayor's Court. 
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AttMhient XVIII. No foreign attachment shall be 

not%S^° removed from the Mayor's Court at any 

Sraown fOT^ time after the same shall be set down for 

Trial, exeept trial except by the express order of one of 

dfrect?onf *^® Judges of the superior Courts, and 

of Judge upon then upon such terms as to costs, bail, or 

Terms. payment of money into Court as such Judge 

on summons shall think fit : Provided that 

a summons only, without any order of the 

Judge thereon, shall not stay the trial of 

the attachment in the Mayor's Court. 

No Cause to XIX. Ko cause depending in the Court 
imo^su^erior shall, before judgment be recovered, be re- 
Court except movable into any of the superior Courts 
jJd^e%nd' (a^^r plea pleaded), unless by leave of a 
upon certain Judge of One of the said superior Courts 
terma. .^ cases which shall appear to such Judge 

fit to be tried in one of the superior Courts, 
and upon such terms, if any, as to pay- 
ment of costs, giving security for debt and 
costs, or damages and costs, or such other 
terms as he shall think fit, upon summons. 

No Suit on XX. No suit Commenced on the Equity 

f?ciurttobe side of the Mayor's Court shall be removed 

removed from out of the Said Court into Chancery 

special ^ without the special order of the Lord High 

jud^e^** ®' Chancellor, the Master of the Rolls, or one 

^ **' of the Vice Chancellors, upon application 

for that purpose made ; and no cause shall 

be so removed from out of the said Equity 

side of the Mayor's Court if the Judge to 

whom such application shall be made sball 

consider that the matter in question in the 

said suit is fit to be tried in the Mayor's 

Court; and the said Master of the Bolls 
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shall have power from time to time to make 
rales and regulations respecting the removal 
of sudh suits as aforesaid. 

XXI. In any action or other legal pro- coim'to' 
oeediag in the Court, the Court may, on oompei Par- 
ipplication made for such purpose hy either iMp^tiinTf 
party, compel the opposite party to allow Documento, 
the party making the application to inspect c^i^ to bo 
all documents in the custody or power or ***«»• 
under the control of such opposite party 
relating to such action or other legal pro- 
oeeding, and if necessary to take examined 

Copies of the same, or to procure the same 
to be duly stamped in all cases in which, 
previous to the passing of this Act, a dis- 
covery might have been obtained by filing 
a bill, or by any other proceeding in a 
Court of Equity at the instance of the 
party so making application as aforesaid to 
the Court. 

XXII. The Judge of the Court may at Power to the 
any time, within the jurisdiction of the l^^J^^^ 
Court, hear and grant applications for rules tion, to hear 
to show cause in arrest of judgment, or for MotioM/ftc!^^ 
judgment non obstante veredicto, or for a 
repleader, or for granting new trials, and 

for entering nonsuits and verdicts in causes 
pending in the Court. 

XXIII. It shall be lawful for the Court Pow«r to 

at all times to amend all defects and errors 2SMid*EErors. 
in any proceeding, whether there is any- 
thing* in writing to amend by or not, and 
whether the defect or error be that of the 
party applying to amend or not ; and all 
such amendments as may be necessary for 
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the purpose of detennining in the existing 
§uit the real question in controversy be- 
tween the parties shall be so made ; and 
all such amendments may be made with or 
without costs, or upon such terms as to the 
Court may seem fit. 
Depositions XXIV. The Court may in any action, 
maybe^t^en. tipou the application of any of the parties 
thereto, order the examination on oath, 
upon interrogatories or otherwise, before 
the Eegistrar or other person or persons, 
to be named in such order, of any witness 
or witnesses in any part of England and 
Wales, and by the same or any subsequent 
order or orders may give all such directions 
touching the time, place, and manner of 
examination, and all other matters con- 
nected with such examination as may 
appear reasonable and just. 

As to compel- XXV. When any such order shall be 
anfe^o?" " made the Court may, in and by the first or 
witnesea, any subsequent order, command the attehd- 

Productionof "^ u ^ i. r j . -i 

Documents, ance of any person to be named in such 
*®- order for the purpose of being examined, 

or the production of any writing or other 
document to be mentioned in such order, 
and may direct the attendance of any such 
person to be at his own place of abode or 
elsewhere, if necessary or convenient so to 
do ; and the party at whose instance such 
order may have been made and issued shall 
have all the same remedies against such 
person, in case of non-attendance, as he 
would have against any person for non- 
attendance in obedience to any writ of 
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Bubpoena ad testificandum duly served 
according to the practice of the Court : 
ProTided that in addition to the service of 
the order, an appointment of the time and 
place of attendance in obedience thereto, 
signed by the person or persons appointed 
to take examination, or by one or more of 
such persons, shall be so served, together 
with or after the service of such order : 
Provided also, that every person whose at- 
tendance shall be so required shall be 
entitled to the like conduct money, and 
payment for eipenses and loss of time, 
as upon attendance at a trial : Provided 
also, that no person shall be compelled to 
produce under any such order any writing 
or other document that he would not be 
compellable to produce at a trial of the 
cause. 

XXYI. Upon the application of any of ^^^^^^^^gj^^ 
the parties to any action depending in the by Judge o? 
Court, the Court may order a commission ^J^^w* ^ 
to issue for the examination of witnesses witnesses 
upon oath at any place or places beyond *^'<**^' 
the limits of England and Wales, by inter- 
rogatories or otherwise, and by the same 
or any subsequent order or orders may give 
all such directions touching the time, place, 
and manner of such examination, and all 
other matters and circumstances connected 
with such examination, as may appear rea- 
sonable and just. 

XXYII. Any sheriff, gaoler, or other J«»^^ija^jja 
officer having the custody of any prisoner ° ^ toners, 
may take such prisoner for examination at 
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the place or places named in any sncli order 
by virtue of a writ of habeas corpus to be 
issued for that purpose, which writ shall 
and may be issued by any Judge under 
such circumstances and in such manner as 
such Judge may now by law issue the writ 
commonly called a writ of habeas corpus 
ad testificandum. 

XXVIII. The person or persons au- 
thorized to take the examination of wit> 
nesses by any such rule, order, writ, or 
commission as herein mentioned shall and 
may take all such examinations upon the 
oath of the witnesses, to be administered 
by the person so authorized ; and if upon 
such oath any person making the same 
shall wilfully and corruptly give any false 
evidence, every person so offending shall 
be deemed and taken to be guilty of per- 
jury, and shall and may be indicted and 
prosecuted for such offence in the county 
where such evidence shall be given, or in 
the county of Middlesex if the evidence be 
given out of England. 

XXIX. The Eegistrar or any other per- 
son named in any such rule or order to take 

' any examination in pursuance thereof may 
and he is hereby required to make, if need 
be, a special report to the Court touching 
such examination, and the conduct or ab- 
sence of any witness or other person thereon 
or relating thereto ; and the Court is hereby 
authorized to institute such proceedings 
and make such order and orders upon such 
report as justice may require, and as may 
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be instituted and made in any case of con- 
tempt of Court. 

XXX. The costs of every rule or order costs of Order 
to be made for the examination of witnesses ^^ Proceed- 
by virtue of the provisions herein contained, 

and of the proceedings thereupon, shall be 
costs in the cause, unless otherwise directed 
either by the Judge of the Superior Court 
making such order or by the Court. 

XXXI. Ko examination or deposition ReetricUons as 
to be taken by virtue of the provisions JJepOTitions 
herein contained shall be read in evidence 

without the consent of the party against 
whom the same may be offered, unless it 
shall appear to the satisfaction of the Court 
that the examinant or deponent is not in 
England or Wales, or is dead, or unable 
from permanent sickness or other perma- 
nent infirmity to attend the trial, in all or 
any of which cases the examinations and 
depositions, certified under the hand of the 
Commissioner, Eegistrar, or other person 
taking the same, shall and may, without - 
proof of the signature to such certificate, 
be received and read as evidence, saving all 
just exceptions. 

XXXII. Upon application made by interpleader 
or on behalf of any defendant in ^/^^^gS.^*"* 
any action in the Court, such appli- 
cation being made after declaration and 

before plea, by affidavit or otherwise, show- 
ing that such defendant does not claim any 
interest in the subject matter of the suit, 
but that the right thereto is claimed 
or supposed to belong to some third party 
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who has sued^ or is expected to sue, for the 
same, and that such defendant does not 
in any manner collude with such third 
party, but is ready to bring into Court, or 
to pay or dispose of the subject matter of 
the action in such a manner as the Court 
may order or direct, it shall be lawful for 
the Eegistrar to issue a summons calling 
upon such third party to appear in Court, 
and to state the nature and parti- 
culars of his claim, and to maintain 
or relinquish his claim, which summons 
may be served upon such third party in 
any part of England or Wales ; and 
upon such summons the Court may hear 
the allegations as well of such third party 
as of the plaintiff, and in the meantime stay 
the proceedings in such action, and finally 
order such third party to make himself 
defendant in the same or some other action, 
or to proceed to trial on one or more issue 
or issues, and also direct which of the 
parties shall be plaintiff or defendant on 
such trial, or, with the consent of the 
plaintiff and such third party, their counsel 
or attorneys, dispose of the merits of their 
claims, and determine the same in a 
summary manner, and make such rules and 
orders therein as to costs and all other 
matters as may appear to be just and 
reasonable. 

Judgment and XXXIII. The judgment in any such 

Decision final, action or issue as may be decreed by the 

Court, and the decision of the C ourt in a 

summary manner, shall be final and con- 
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elusive against the parties, and all persons 
claiming by, from, or under them. 

XXXIY. If such third party shall not claim of 
appear upon such summons to maintain or appearing 
relinquish the claim, being duly served barred, 
therewith, or shall neglect or refuse to com- 
ply with any rule or order to be made 
after appearance, it shall be lawful for the 
Court to declare such third party, and all 
persons claiming by, from, or under him, 
to be for ever barred from prosecuting his 
claim against the original defendant, his 
executors or administrators, saving never^ 
theless the right or claim of such third 
party against the plaintiff, and thereupon 
to make such order between such defendant 
and the plaintiff as to costs and other 
matters as may appear just and reasonable* 

XXXV. When any claim shall be |^j.^ij!i«/ 
made to or in respect of any goods or Maoe in 
chattels taken or intended Jbo be taken in ff^^^"" ""^ 
execution under the process of the Court, against 
or to or in respect of the proceeds or value ^^*^^' 
thereof, by any landlord for rent, or by any 
person not being the party against whom 
such process has issued, it shall be lawful 
to and for the Eegistrar, upon application 
of the Serjeant-at-Mace or any of his 
officers, made before or after the return of 
such process, and as well before as after 
any action brought against such Serjeant- 
at-Mace or any of his officers, to issue a 
summons calling before the Court as well 
the party issuing such process as the party 
making such claim, and thereupon any 
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action which shall have heen hrought in 
any of the superior Courts, or in any local 
or inferior Court of Record, in respect of 
such claim, shall be stayed ; and the Court 
in which such action shall have been 
brought, or any Judge thereof, on proof of 
the issue of such summons, and that the 
goods and chattels were so taken in execu- 
tion, may order the party bringing such 
action to pay the costs of all proceedings 
had upon such action after the issue of such 
summons ; and the said Court shall there- 
upon exercise, for the adjustments of 
such claim, and the relief and pro- 
tection of the said Seijeant-at-Mace or 
any of his officers, all or any of the 
powers and authorities hereinbefore con- 
tained, and make such rules and decisions 
as shall appear to be just, according to the 
circumstances of the case ; and the costs of 
all such proceedings shall be in the discre- 
tion of the Court. 

XXXYI.* provides that a creditor obtain- 
ing judgment or order in respect of a debt 
not exceeding £20 may summon the debtor 
before the Court, and a debter or creditor 
may be examined. 

XXXVII.* gives power to issue order 
for payment on committal or signing judg- 
ment. 

* These sections are practically superseded 
by the Debtors Act, for which see Appendix 
B. 
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XXXYIII. When an order for commit- 5^^^'^' 
ment shall have been made under this Act, take Person 
and the person against whom such order of ^Smmitta?' 
commitment shall have issued shall be out though out of 
of the jurisdiction of the Court, it shaU be court'"^"'' °' 
lawful for the officer charged with the 
execution of such order of commitment to 
take the person against whom such order 
shall have issued wherever such person 
shall reside or be. 

XXXIX.* gives Registrar power to 
grant orders for payment or committal. 

XL. The Court may from time to time court to frame 
frame a table of fees upon the proceedings ^d costsT^* 
in the before-mentioned cases, and make 
an order for the payment thereof, in addi- 
tion to the debt and costs already recovered. 

XLI. The Registrar of the Court may, Refristrar 
in the absence of the Judge, hold the ^'^^^y^;'* 
Court and transact all the business of the hold courts. 
Court, except the trial of issues in law or 
in fact. 

XLII. The Debtors' Prison for the City g^^*^^*^ ^it 
of London shall be the prison wherein all of"London\o 
persons committed into custody under any ^f S^njjfrt^ 
process or proceeding of the Mayor's Court 
shall be confined ; and the keeper for the 
time being of the said Debtors' Prison shall 
and he is hereby required to receive and 
take into his custody every person who 

* This section U practically superseded by 
the Debtors Act, 1869, for which see Appen- 
dix B. 
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shall be committed or ordered to stand 
committed by the Court ; and in case the 
keeper of the said prison shall neglect or 
refuse to receive or take into his custody 
any person committed by the Court, or 
shall before the expiration of the time for 
which any person shall be committed to 
his custody discharge suoh person out of 
his custody, and wilfully suffer such person 
to go at large, without a warrant or order 
for that purpose in writing, signed by the 
plaintiff or by the Court (or by some other 
Court of competent authority), such keeper 
so offending in either of the said cases shall 
pay to the plaintiff at whose suit such per- 
son was in custody respectively the debt 
and costs for which such person shall have 
been committed to the custody of such 
keeper, and also any sum not exceeding 
twenty pounds at the discretion of the 
Court. 

If Recorder is XLIII. In the absence of the Recorder 
r^mmon t^® Common Serjeant for the time being of 
Serjeant may the city of Loudon may preside as Judge in 
the Mayor's Court, and in case of illness or 
unavoidable absence of either the said 
Recorder or Common Serjeant it shall be 
lawful for them or either of them, or, in 
case of their inability to make such ap- 
pointment, for the Mayor, aldermen and 
commons of the City of London in Common 
Council assembled, to appoint some other 
person who shall have practised as a bar- 
rister-at-law for at least seven years to act 
as a deputy of such Judge in the said Court 
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daring such illness or unavoidable ab- 
sence ; and it shall also be lawful for the 
said Recorder or Common Serjeant, or 
either of them, to appoint a deputy who 
shall have practised as a barrister for at 
least seven years, to act for either of them 
in the said Court for any time or times not 
exceeding in the whole two months in any 
consecutive period of twelve months, and 
every deputy so appointed during the time 
for which he shall be so appointed shall 
have all the powers and privileges and per- 
form all the duties of a Judge of the 
said Court. 

XLIV. It shall be lawful for any Judge jadw to 
of the Mayor's Court, either in or qI^^"^ 
out of Court, to administer oaths, and aathentioata 
take declarations for the purpose of authen- ^oo»"tt«^**- 
ticating any documents which may be 
required to be produced in any foreign 
country or in any place out of the jurisdic- 
tion of the Court. 

XLY. It shall be lawful for the Court jadge maj 
from time to time to make, alter, and JJ^^jSti 
revoke rules, orders, and regulations re- to be con- ' 
quired for and in respect of the oflces of JjJJJ^^ 
tiie payor's Court, and the nature, duties, snperior 
fees, and emoluments attaching to the ^"^* 
respective officers, and from time to time to 
make, alter, and revoke rules for regulating 
the practice and pleading, and the taking 
of oral evidence in the Court, and the fees 
to be taken on the proceedings in the said 
Court, and the forms relating thereto, both 
in law and equity, as shall from time to time 
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Beem necessary and proper : Provided 
always that Buch rules and forms and any 
order for revoking or altering the same, 
shall be signed by the Judge of the said 
Court, and that no such rules, orders, or 
forms shall be of any force until they shall 
have been allowed and confirmed by three 
of the Judges of the superior Courts ; and 
it shall be lawful for the Judges of the 
superior Courts from time to time to make 
such rules, orders, and regulations as they 
may think fit for carrying into execution 
the provisions of this Act relative to the 
removal of causes from the Mayor's Court 
to the superior Courts. 

XLYI. It shall be lawful for Her 
Majesty from time to time, by an order in 
Council, to direct that all or any part of the 
provisions of any Act for the amendment 
of the law now passed, or hereafter to bo 
passed, and also all or any of the rules and 
regulations made in pursuance thereof, 
shall extend to and apply to the Mayor's 
Court and withia one month after such order 
shall have been made and published in the 
London Gazette such provisions and rules 
respectively, or parts thereof (and .the 
forms necessary in respect thereof), shall 
extend and apply in manner directed by 
such order ; and any such order may be in 
like manner altered and annulled ; and in 
and by any such order Her Majesty may 
direct by whom any such powers or duties 
incident to the said provisions, applied under 
the said several Acts and rules in respect 
thereof, shall and may be exercised with 
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respect to the matters in such Court, and 
may make any order, regulation, or form 
which may be deemed requisite for carry- 
ing into operation in such Court the provi- 
sions so applied. 

XLYII. In any case where a garnishee j"7®'A® 
may appear before a Judge under the direct Attach- 
"Commen Law Procedure Act, 1854,'* JJf^"^'.^^^^ 
and dispute his liability, the Judge may Mayor's court, 
order that an issue shall be tried in the 
said Mayor's Court in such manner and 
form as the Judge shall direct, and such 
proceedings shall be had therein as if the 
same question had been tried in the supe- 
rior Courts. 

XLYIII. In every case where fi°*l o^J^^eni 
judgment shall have been obtained in the into superior 
Mayor's Court, and also in every case court, 
where any rule or order shall have been 
made by the Court, whereby any sum of 
money, or any costs, charges, or expenses, 
shall be payable to any person, any 
writ of execution upon such judgment, 
or any rule or order so made by the Court, 
shall be sealed by the Sealer of Writs of 
any of the superior Courts, upon a precipe 
of the same being lodged with him, toge- 
ther with an affidavit verifying the judg- 
ment or order, and that the same remains 
unreversed and unsatisfied, and immediately 
thereupon such writ of execution and such 
judgment, rule, or order shall become and 
be of the same force, charge, and effect as 
a writ of execution or judgment recovered 
in or a rule or order made by such superior 
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Court, and all the reasonable costs and 
charges attendant upon such sealing shall 
be recovered in like manner as if the same 
were part of such judgment or rule or order : 
Provided always that no such judgment, or 
rule, or order, when so removed as aforesaid, 
shall affect any lands, tenements, or here- 
ditaments as to purchasers, mortgagees, or 
creditors, any further than the same would 
have been done if the same had remained a 
judgment, rule, or order of the Mayor's 
Court, unless and until a writ of execution 
thereon shall be actually put into the hands 
of the Sheriff or other officer appointed to 
execute the same. 

XLIX. If any juror, having been duly 
summoned, shall not attend in pursuance 
of such summons, or after his appearance 
shall wilfully withdraw himself from the 
presence of the Court, the Court shall 
impose such fine upon every juror so 
making default, unless some reasonable 
excuse shall be proved to the satisfaction of 
the Court, as the Court shall think meet, 
not exceeding five pounds; and in case 
of non-payment of such fine according to 
the directions of the Court, the same may 
be levied in such manner as is provided for 
the levying of fines imposed upon common 
jurors for any similar default under the 
provisions of 5 and 6 Will. lY., cap. 76 
sec. 121. 
Court mfty L. If in any action or suit now or at any 

to'compefSe time hereafter depending in the Court it 
witolws * **' ?^^^^ appear to the Court, or, if the Court 
although not is not sitting, to the Judge thereof, that it 
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is proper to compel the personal attendance J^^^^S^j^on 
at any trial of any witness who may not be ^** 
within the jurisdiction of the Court, it 
•hall be lawful for the Court or Judge, if 
in their or his discretion it shall so seem 
fit, to order that a writ called a Writ of 
Subpoena ad Testificandum, or of sub- 
pGBna duces tecum, or warrant of citation, 
shall issue in special form, commanding 
such witness to attend such trial or process 
wherever he shall be within the United 
Kingdom, and the service of any such writ 
or process in any part of the United 
Kingdom shall be valid and effectual. 

LI. The parties in any cause may, by J^dge may by 
consent in writing signed by them or by QuoSioMof 
their respective attorneys, leave the deci- ^*®** 
sion of any issue of fact to the Court, pro- 
vided that the Court shall, in their or his 
discretion, think fit to allow such trial, or 
provided the Judges of the superior Courts 
shall, in pursuance of the power vested in 
them by law for such purpose, make any 
general rule or order dispensing with such 
allowance, either in all cases or in any 
particular class or classes of cases to be 
defined by such rule or order; and such 
issue of fact may thereupon be tried and 
determined, and damages awarded where 
necessary, in open Court by the Judge who 
might otherwise have presided at the trial 
thereof by jury; and the verdict of such 
Judge shall be of the same effect as the 
verdict of a jury, save that it shall not be 
questioned upon the ground of being against 
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the weight of evidence; and the proceed- 
ings upon and after such trial as to the 
power of the Court or Judge, the evidence, 
and otherwise, shall be the same as in the 
case of trial by jury. 

No Cause to I'll* ^0 cause shall be removable from 

exceTb*'^ the Court otherwise than by a writ of 

cJrtiora^ or Certiorari, or by the order of a Judge of one 

Judge's Order, ^f ^^le superior Courts, or by the special 

order of the Lord High Chancellor, the 

Master of the Rolls, or one of the Yice- 

Chancellors, and every writ of certiorari 

shall be made returnable immediately, 

whether in or out of term. 

Compenfcation LIII. Every person who is legally 
i^ufhed'**' entitled to any franchise or office in either 
Court, &c. of the Sheriffs' Courts whose office shall be 
abolished, or whose office shall be deprived 
of any emolument by this Act, shall be 
entitled to make a claim for compensation to 
the Mayor, Aldermen, and Commons of the 
CityofLondon inCommon Council assembled 
within six months after the commencement 
of this Act ; and it shall be lawful for the 
said Mayor, Aldermen, and Commons, in 
such manner as they shall see fit, to inquire 
what was the nature of the office, and what 
was the tenure thereof, and what were the 
lawful fees and emoluments in respect of 
which such compensation shall be claimed ; 
and the said Mayor, Aldermen, and 
Commons shall in each case award such 
gross or yearly sum, and for such time, as 
they shall think just under the circum- 
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stances of each case, subject to the approval 
of the Lords Commissioners of Her Majesty's 
Treasury ; and all compensation, when so 
awarded, shall be paid by the said Mayor, 
Aldermen, and Commons out of the funds 
of the said city. 

LIY. In this Act the following words interpretetion 
and expressions shall have the several »' t«™*- 
meanings hereby assigned to them (unless 
there be something in the subject or con- 
text repugnant to such construction) ; that 
is to say, 

The word " person " shall include cor- 
porations, whether aggregate or sole : 

The words "the Mayor's Court," or 
"the Court," shall mean the Court 
of our Lady the Queen holden before 
the Lord Mayor and Aldermen in the 
Chamber of the Guildhall of the City 
of London : 

The words "the Judge" shall mean 
the Judge of the Mayor's Court, or the 
person authorized to sit or sitting as 
Judge therein : 

The words " the superior Courts " shall 
mean Her Majesty's superior Courts 
of Common Law at "Westminster : 

The words " the Registrar " shall mean 
the Registrar of the Mayor's Court, 
and shall include the deputy of such 
Registrar, or the person appointed to 
pe^orm or performing the duties of 
Registrar. 
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fcr"*" ""^ ^^* ^® ^^*^ ®^' ^"^^ relating to, the 
passing of this Act shall be paid out of the 
fees of the Court. 
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THE DEBTORS ACT, 1869. 

32 & 33 Vier. cap. 62. 

An Act for the Abolition of Imprisonment for 
Debt, for the punishment of Fravdvlent Debtors^ 
and other purposes. 

Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows : 

Abolition of Imprisonment for Debt , with exceptions. 

Sec. 4. "With the exceptions hereinafter men- 
tioned, no person shall, after the commencement 
of this Act, be arrested or imprisoned for 
making default in payment of a sum of money. 

There shall be excepted from the operation of 
the above enactment : 

i. Default in payment of a penalty, or sum in the 
nature of a penalty, other than a penalty in 
respect of any contract : 

ii. Default in any payment of any sum recove^' 
able summarily before a justice or justices of 
the peace. 

iii. Default by a trustee or person acting in a 
fiduciary capacity and ordered to pay by a 
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eoart of equity any sum in his possesBion or 
under his control : 

iT. Default bj an attorney or solicitor in payment 
of costs when ordered to pay costs for miscon- 
duct as such, or in payment of a sum of money 
when ordered to pay the same in his character of 
an officer of the Court making the order : 

▼. Default in payment for the benefit of creditors 
of any portion of a salary or other income in 
respect of the payment of which any Court 
having jurisdiction in bankruptcy is authorised 
to make an order : 

Ti. Default in payment of sums in respect of the 
payment of which orders are in this Act 
authorised to be made : 

Provided, first, that no person shall be im- 
prisoned in any case excepted from the opera- 
tion of this section for a longer period than one 
year ; and, secondlj, that nothing in this section 
shall alter the effect of anj judgment or order 
of any Court for payment of money except as 
regards the arrest and imprisonment of the per- 
son making default in paying such money. 

Saving of powers of Committal hy the Superior 
Courts and County Courts, 

6. Subject to the provisions hereinafter men- 
tioned, and to the prescribed rules, any Court 
may commit to prison for a term not exceeding 
six weeks, <or until payment of the sum due, any 
person who makes default in payment of any 
debt or instalment of any debt due from him in 
pursuance of any order or judgment of that or 
any other competent Court. 

Provided — (I.) That the jurisdiction by this 
■jDction given of committing a person to prison 
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shall, in the case of anj Court other than the 
superior Courts of law and equitj, be exercised 
only subject to the following restrictions ; that 
is to sa J, 

(a.) Be ezercised onl j by a Judge or his deputy, 
and by an order made in open Court and 
showing on its face the ground on which it is 
issued : 
(6.) Be ezercised only as respects a judgment of 
a superior Court of law or equity when such 
judgment does not exceed fifty pounds, exclu- 
sive of costs : 
(c.) Be exercised only as respects a judgment of 
a County Court by a County Court Judge or 
his deputy. 

(2.) That such jurisdiction shall only be exer- 
cised where it is proved to the satisfaction of the 
Court that the person making default either has 
or has had since the date of the order or judgment 
the means to pay the sum in respect of which he 
has made default, and has refused or neglected, 
or refuses or neglects, to pay the same. 

Proof of the means of the persons making de- 
fault may be given in such manner as the Court 
thinks just ; and for the purposes of such proof 
the debtor and any witnesses may be summoned 
and examined on oath, according to the prescribed 
rules. 

Any jurisdiction by this section given to the 
superior Courts may be exercised by a judge sit- 
ting in chambers, or otherwise, in the prescribed 
manner. 

For the purposes of this section any Court may 
direct any debt due from any person in pursuance 
of any order or judgment of that or any other 
competent Court to be paid by instalments, and 
may from time to time rescind or vary such order : 
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Persons committed under this section bj a 
superior Court may be committed to the prison in 
which they would have been confined if arrested 
on a writ of capias ad satisfaciendum, and every 
order of committal by any superior Court shall, 
subject to the prescribed rules, be issued, obeyed, 
and executed in the like manner as such writ 

This section, so far as it relates to any County 
Court, shall be deemed to be substituted for sec- 
tions ninety-eight and ninety-nine of the County 
Court Act, 1846, and that Act and the Acts 
amending the same shall be construed accordingly 
and shall extend to orders made by the County 
Court with respect to sums due in respect of any 
order or judgment of any Court other than a 
County Court. 

'No imprisonment under this section shall 
operate as a satisfaction or extinguishment of 
any debt or demand or cause of action, or deprive 
any person of any right to take out execution 
against the lands, goods or chattels of the person 
imprisoned, in the same manner as if such im- 
prisonment had not taken place. 

Any pe/son imprisoned under this section shall 
be discharged out of custody upon a certificate 
signed in the prescribed manner to the effect that 
he has satisfied the debt or instalment of a debt in 
respect of which he was imprisoned, together with 
the prescribed costs (if any). 

10. In this part of this Act the term " pro- 
scribed " means as follows : — 

As respects the superior Courts or common law, 
prescribed by general ruleR to be made in pur- 
suance of the Common Law Procedure Act; 
1852; 

As respects the superior Courts of equity, pre- 
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scribed by general rales and orders to be made 
in pursuance of tbe Act of tbe session of the fif- 
teenth and sixteenth years of the reign of Her 
present Majesty, chapter eighty ; 

As respects the County Courts, prescribed by 
general rules to be made under the County 
Court Act, 1856, and 

As respects any other Court, prescribed by the 
rules tc be made with the approval of the Lord 
Chancellor, by the persons having power to 
make rules in relation to the practice of such 
court ; or if there be no such persons, by the 
judge of such court : 

And general rales and orders may respectively be 
made by such authorities as aforesaid, for the 
purpose of carrying into effect this part of this 
Act. 
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EULES 

POR JUDGMENT SUMMONSES IN THE 
LORD MAYOR'S COURT. 

It is ordered, that, on and after the Ist day of 
January, 1870, the following Rules shall be in 
force for regulating the practice in respect of the 
powers vested in the Mayor's Court of London, 
by the first part of the Debtors Act, 1869. 

1. Any judgment debtor may be summoned at the 
request of a judgment creditor, which- request shall 
be in form No. 1. 

2. The summons shall be in form No. II. 

3. The service of every summons, whenever it is 
practicable, shall be personal service ; but if it 
appear to the Judge or his Deputy that reasonable 
efforts have been made to effect personal service, and' 
either that the summons has come to the knowledge 
of the debtor, or that he wilfully evades service, an 
order may be made as if personal service had been 
effected, upon such terms as the Judge or his Deputy 
may think fit. 

4. The order shall be in form No. III. 

5. The committal shall be in form No. IV. 

6. Except by special leave of the Judge or his 
Deputy, no commitment for nonpayment of any sum 
shall be issued without notice being given or sent to 
the debtor that such commitment has been ordered, 
but such notice need only be sent to the debtor by 
post or otherwise without personal service. 

7. Proof of such notice having been sent may be 
made by affidavit, and such affidavit must set out 
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the particulars of how and when such notice has 
been sent. 

8. Proof of the means of the debtor may be made 
orally or by affidavit, or if it appears to the Judge or 
his Deputy, either before or at the hearing or any 
adjournment thereof, that a viva voce examination of 
the debtor or of any other person, or the production 
of any book or document, is expedient or necessary, 
an order may be made commanding the attendance 
of such person, or the production of such ' book or 
document. The disobedience to any such order shall 
be deemed a contempt of Court, and punishable 
accordingly. 

9. The hearing of any summons may be adjourned, 
if the Judge or his Deputy shall think fit, to a day 
and time to be named, and if the debtor shall have 
appeared on the day on which it is adjourned, no 
further notice thereof shall be required of such 
adjournment ; but if the debtor shall not have 
appeared, then notice of such adjournment shall be 
sent to the debtor. 

10. Upon every commitment shall appear the 
amount of the debt or the instalments due, and for 
the nonpayment of which the debtor is committed. 

11. Upon payment of the sum mentioned in the 
commitment, as in Rule 10, together with the fees 
of the Court and Serjeant-at-Mace, the debtor shall 
be entitled to his discharge. 

12. The Governor of the Debtors Prison may 
receive the sum mentioned in the commitment, toge- 
ther with the fees, as in Rules 10 and 11, and there- 
upon, or upon certificate of the Serjeant-at-Mace or 
his Deputy that the same has been satisfied, discbarge 
the debtor. 

13. No commitment shall be in force concurrently 
with a writ of Fi. fa. for the same debt. 

14. The judgment record or order upon which 
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the debtor is Bummdned shall be produced in. Court 
at the hearing of any summons. 

15. The costs of the summons and commitment 
and of any writ of Fi. fa, issued on the judgment, or 
if any previous summons or summonses, not served 
by reason of the debtor having evaded senrice, shall 
be in the discretion of the Court, and ordered at the 
hearing of the case. 

16. Any witness may be summoned to prove the 
means of the debtor, or for the production of any 
book or document, by a summons m the form Ko. Y. 

17. Such summons shall be served three clear days, 
before the hearing of the case. 

December, 1869. 



l^OTES OF PKACTICE. 

Mespecting the Summonses mentioned in the above 
Rides, 

The list of summonses will be called over at fifteen 
minutes after the time named, as the return of any 
summons or the time named as the adjournment of the 
case; and if, on a case being called on, the debtor 
does not appear, it will be heard in his absence ; and 
if the creditor does not appear it will be struck out. 

The Court will hear any summons in which the 
parties are ready at the time mentioned as the return 
of the same, or at the time mentioned as the adjourn- 
ment thereof, notwithstanding that the fifteen 
minutes above mentioned may not have expired. 
Evidence of the service of any summons may be 
given either in Court orally or by affidavit. 

When personal service has not been effected, no 
order to pay or commit will be made, unless it be 
proved in open Court to the satisfaction of the Judge 
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or his deputy that reasonable efiorts have been made 
to effect personal service, and either that the summons 
has come to the knowledge of the debtor, or that ho 
wilfully evades service ; but when personal service 
has been effected, an affidavit of the service may be 
made at any time before the order to pay or commit 
is issued. 

The order to pay is only required to be drawn up 
and served upon the debtor in case he fails peraonally 
to appear upon the hearing of the summons. 

Ko commitment will be issued after the expiration 
of one calendar month from the time of tne same 
being ordered, without leave of the Court. 

A commitment will only remain in force for six 
calendar months, and if not executed within that 
time it can only be renewed by leave of the Court. 

After an order of commitment has been made, if a 
creditor, or his attorney on his behalf, receive any 
money on account thereof, the commitment will not 
be executed by the Serjeant-at-Mace, unless such 
money has been received by leave of the Court, or 
the Court order such commitment to be executed, 
notwithstanding the receipt of such money. 

The costs of any summons and hearing, and of 
the order or commitment, are in the discretion of the 
Court, and must be applied for at the hearing of the 
case. In ordinary cases the following will be allowed 
where the debt, exclusive of all costs, is 

Under £10 and £20 and 

£10. under £20. upwarda. 

Application for Summons, and ) __ ^^ gj^ ^^^ 28. ed* 

paid ... / '* 

Copy and Service of Summons 2^. 6d. ... 28. 6d. ... 2&. 6d. 
Attending the Hearing; ... Ss. 4d. ... Sa. 4d. ... 6s. a<, 
Copv and Service of Order) 

where Debtor does net ap- V Is. Od. ... 3s. Od. ••• Is. Od« 

pear .•• •.• ... ***J 
If Commitment ordered where v 

SSr of'^«rLl.ra 2.. Od. ... 4,. Od. ... 6,. Od. 
• / 



Affidavit 
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'N,B. — ^We do not giye the Fonns used under 
these Eules, as they cah all be obtained, printed 
and ready for use, at the Mayor's Court Office. 
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s. 


d. 


3 





3 





10 





2 


6 



PLAINTIFF'S COSTS TO TRIAL. 
Lowest Scale under £10. 

Letter for payment 

Instructions 

Action, and pau2 48 

Copy and sex v|ng action 

Marked on action for service in the City ... 18 6 

To serve out of the Jurisdiction, 

Affidavit for order and copy to serve, as 
paid 1 

N.B. — The payment only is added wher- 
ever the service in England may be. 

Substituted Service. 

Affidavit and oa^^, 1« 4 

Fztra copy , action, and paid* 6d 1 

N.B. — Under this scale no allowance for 
attending for order or service of same. 
Defendant having appeared, instructions to 

proceed .., > 3 4 

Copy declaration and demand of plea ... 3 

Attending defendant's application for leave to 

plead, tor particulars of plaintiff's demand, 

or the like 3 4 
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Entering plea on record, joinder of issue, and 

notice 4 

Entering cause for trial and notice, and paid 

4s, 

Notice to inspect and admit 

The like to produce 

Attending inspecting, or on defendant's 

Attorney, inspecting his documents 

Subpoena ad test, (paid Is.) 

Copy and service ... from 

A&davit verifying admissions of same and to 

produce, and oa^^ Is. 

Searching if cause in paper 

Instructions for brief ... 

Brief 15 

In very special cases more may be allowed. 

Feeto counsel 

Attending him 

Attending Court 

Court fee for jury 

Entering verdict, and pavd Ss. 

Notice of taxing ... 

Bill of costs and copy 

Judgment, and paid Zs. 

Attending taxing, and paid Is, 
Letters, &c. ••• ... •.. ... 
Affidavit of increase, and oath is. 

(Only if required by defendant). 

The costs on verdicts under £10 can only be allowed 
by a special order of the Judge trying the case. With- 
out such order, by the County Court Act, 1869, only 
the amount of costs recoverable in a County Court can 
be given, and the amount will therefore vary with the 
debt recovered. Assuming the verdict between £1 
and £8, it would be about 3 guineas, being the 
County Court poundage, and the attorney and counsel's 
fee, to which the usual allowances for witnesses must 
ibe added. 
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3 


4 


4 





6 





2 





4 
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4 


4 


3 


4 
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Scale hettceen £10 and £20. 

Letter 3 6 

InstractioQS , ... ... 3 4 

Action, and paid 49. 6{2. 15 6 

Copy and service in {he City 2 6 

AffidaTit and order for service out of jurisdic- 
tion, and paid Is, ... ... 6 

Extra mileage or agent's charges 

Substituted Service, 

AmdaYit and oath 6 0> 

Extra copy — action 10- 

Order, and ^aul U., and service 5 

Instructions to proceed... From 3s. 4d. to 6 8 

Entering plea, &c 5 (> 

Instructions for brief 6 8 

In ordinary cases, Brief 20 

Drawing, per folio 1 

Fair copy 4 

K.B. — The other charges are very much the 
same as in the former scale, but the 
taxing officer exercises more discretion, and 
all judgments on verdicts of £10 carry the 
taxed costs. 

Plaintijf^s Coats on £20 and upwards. 
The Highest Scale, 

JJ&tltQT ... ••• ••« ••• ... •.. 

Instructions 

Action, and ^aid Ss 

Service in the City 

Marked on action 

Affidavit, &c., for service out of jurisdiction, 

andpaidis 

Copy order to serve ... ... 

Extra, according to distance. 



3 


6 


6 


8 


17 


6 


2 


6 


30' 


"i 


7 





1 
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... 7 





... 1 





. ... 7 





... 6 


8 


... 4 





... 12 





from 5 


a 


... 6 


B 


... 6 





... 5 





.., 6 


& 


fronl 44 


6 


from 6 


8 


... 12 





from 5 


4 


from 6 


& 



Substituted Service, 

Affidavit, and ocUh Is 

Extra copy action to serve, and paid 6d» 
Attending for order, service, and paid 2s, 

Instructions to proceed 

Copy declaration, and demand 
Entering cause for trial, and paid 5s. 
Notices to inspect and produce 

Attending inspecting ... 

Affidavit verifying, and oath Is. 

Subpasna 

Attending counsel ... ... 

Fee , 

Attending Court 

Judgment, an(2 2xit{2 5^. 

Attending taxing, and paid 2s. 
Letters, &c. 

The other items in the bill are similar to the first 
scale, but a much wider margin is allowed, and in 
cases involving any question of law or fact, costs on 
a reasonably liberal scale are given. 

Under this scale a second counsel is sometimes^ 
allowed, and in all special cases over £IO.pleader*s 
fees are also allowed, also briefs to advise, but the 
latter only occasionally, and where some difficult 
matter appears in the case. 

Costs on Reference to Registrar. 

Application to refer copy and. service 3 

Affidavit, K^fttfn nece^^an/, and oath ... ..5 

Attending, and paid order 2s 5 4 

Attending for appointment 3 4 

Paid on account of Court fee 5 

Copy and service order and appointment ... 4 
Bequest for order of subpoena for viitnesses 

when required, and paid Is. 4 4 

Copy and service — ^same as subpoena. 

Attending reference from 6 ^ 

Attending for award ... ... 3 4 

Paid remainder of fee, in very short caaaa .. 5 
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Cost8 on Judgment hy BafatiU of Appearance, 






:£20 and 


Under £10. 


Under £20. 


Upwards. 


fL d. 


8. d. 


s. d. 


Costs on action ..i 18 6 . 


.. 24 10 .. 


* 30 2 


If out of the City, 






extra 10. 


..60. 


. 8 


Instructions to pro- 






ceed — 


.. 3 4.. 


. 8 


Affidavit of service, 






-and paid Is. ... 5 0. 


.; 5 .. 


. 6 


Judginent,a»(2paK2 5 6 . 


..60. 


. 11 


Judgment in Default of Flea, 


. 


Costs on Action 


as Above, 




Instructions to pro- 






ceed ... ... — 


„ 3 4. 


..0 8 


Copy, declaration, 






and demand of 






plea 3 


... 3 0. 


..4 


Judgment,a7Mipflul 6 


... 7 0. 


.. 12 


Bill of costs ... 3 


... 3 . 


..4 


Notice of taxing... 2 
Attending taxing, 


... 2 0. 


..3 






and paid \s. ,„ 4 4 


... 4 4. 


..5 4 


Letters, &c. 






On Rule for Payment ly Instalments, Sfc, 


Attendance on terms. 






drawing consent,&c. 3 4 


.. G 8 . 


.. 13 4 


Drawing up rule, 

and paid Is. or 2s, 4 4 






... 4 4 . 


..5 4 


Notice of taxing, if 






costs not agreed... 2 


... 2 0. 


..3 


Attending taxing. 






and paid Is, or 26, 4 4 


... 5 4 . 


..0 4 


Instructing to sign 






judgment ... 2 6 


... li 4 


,.3 4 
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Judgment, and paid 
4«. or bs,, marked 
without taxation.. 7 



7 



12 



6 
9 
6 
5 
3 



Dsfendanfs CoatB, — Lower Scfde. 

Instrnctions 

Appearance, notice, and paid Zs 

Instructions for plea 

Drawing and engrossing, general issue 
Attending to deliTer 

Migh&r Scale on Claims of £20 and Upwards. 

Instructions 

Appearance, notice and paid Zs. 

Instructions for Pleas 

Drawing and Engrossing 
Attending to deliver 

The subsequent costs same as plaintiff's. 

Costs of bringing in Record per Proviso. 

Entering cause for trial by pro: 

y\&Of and 'paid 

Notice to plaintiff's attorney to 

bring in record 
Search if record brought in 
Makingupsame 

If special, exceeding 7 folios, 
per folio, 4d. 

On Ride to Discontinue. 
After appearance, and before 

declaration 15 8 ••• 

If demand of declaration 

extra ... ... 3 ... 

The above marked on rule without taxation. 



9 



2 
3 
5 



12 



19 2 
4 
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